Scientific coordinator
Boaventura de Sousa Santos

Research coordinator
Conceicao Gomes

National teams

Italy

Marco Velicogna
Marco Fabri
Davide Carnevali

Netherlands
Philip Langbroek
Elina Kurtovic

Portugal

Diana Fernandes
José Borges Reis
Antonio Latas
José Mouraz Lopes

Spain
Sabela Oubifia Barbolla
Ignacio Ubaldo Gonzalez Vega

asjp | associacdo sndcal

“v ¢ - o uizes porlugueses R,
@ L =M= Universiteit Utrecht
4

(G Pt S ECES (.o« “DEMOCRACIA

Consiglio Naz

October 2010







Index

=] - Vol T 7
Introduction and methodological overview........ccccccerirvenniciiiinnnniciinenn. 11

Part |
The European Arrest Warrant: comparative analysis

1. A comparison of national [aws..........ccciveuiiiiiiieniiiiininnnnnn. 29
[0} oo [V 4 o o RSP 31
1.1. Common ground: the Framework DeCiSiON .......cccceeeevcuiieeeiiiieee e 32

1.1.1. Analysis of the EAW Framework DECISION .........ccccueeieiiieeiiiieeeciiee et e stree e e e e e eevaee e svaee s 33
1.2. National transpositions and their variations..........cccecveeeiviiieei e 40
1.2.1. RightS @Nd SUAIANTEES ..c..eeeeuiiiiiieeiee ettt ettt et b e st s bt e st e s bt e sabeeeneeearee 41
O VU] d o To ] =SSP 47
B TR e Yol To (U YU P 50
(60T Vol [V 1] o 13 SRR 58

2. Practices and perceptions in a comparative perspective....................63
[0} oo [V 4 o o RSP 65
2.1. The practice: cross-country analysis of judicial proceedings ........cccccevevviveeenns 66

2.1.1.The countries involved: a geography of Warrants .......ccccccovvueeriieiieiniee e 67
2.1.2. Profile of the requested PEISONS .......oocieiiiiiiieiie ettt st e st sreesanee e 70
2.1.3.UNderlying criminality ......ceeeiueiiiiiiii ettt st st s s 76
B T o o Tol =T [ U T OO PP PSP P PP UPRRO PP 93
2.2. The perceptions of the actors in a compared perspective ......ccccocveeeeeeieccnnnneee. 97

3. Comparative remarks .......ccccceeiieeiiiiiciiiiiiinininnnecnneeseeneeenenne. 105
22 LT =T 4 Lol | I )

Part Il
The European Arrest Warrant: case studies

4. The EAW in Italy ....ccceeveviiiiiiiiiiiiiiiiiiiiineninereeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenne. 119

F Yol oAV 1=To P g T=T o S 120
I o 4o Yo [¥ o1 e o SR 122
4.2. The dimension and role of the EAW Italian [aw ........ccccoviveeieiiiiicciiiieeeee e, 124
4.2.1. Some elements of the story preceding the Italian Law 69/2005 ..........ccccovevcvveevreeecreeeneeeenne 124
4.2.2. The Italian Law and case law from the Frameword Decision perspective...........ccccceeeruvnenn. 128
4.3. The EAW iN @CHION....ceiiiiiiee ettt et e e e e e et e e e e e e e e e 183
4.3.1. ISSUING @N EAW N THAIY c.eeeiieiiiie et ee e e e e et e e s saeae e e st e e e e nte e e snnneeesnnneeean 183
4.3.2. EXECULING @N EAW ..ooiiiiiiiiiiiiieiiiiiettieieeeeeveeeseeeeeeseeseaeeesesee s e e e s aeaea s e s e e e s e s asae e e e s asesesasasesasasasasesaeen 190
4.4. The EAW from the Italian case files perspective........cccouvveeeeiiiiicciiiiieee e, 196
4.4.1. Notes on the data collection Methodology ........coevieiiiiiiiiii e 196

Ny R D Y - I 1o - | LV [PPSR 198



4.5. The Perceptions of Judges and Public Prosecutors.........cccccceeeeevecciiieeeeeeeeeenns 220

4.5.1. Notes on the data COllECTION ... e e e e e raae e e e e e 220
4.5.2. Analysis of the Italian public prosecutors and judges perceptions’ data........ccccccecveeevnnnenn. 221
ST e T 1T Yo o 1SRRI 239
211 o [To =4 2T o1 2 V2R 243
5. The EAW in the Netherlands.......cccccceiveiiiieiiienciieiirecnieccieeeneennen... 245
oI B [T o Yo 1¥ ot o o (U PURPR 247
RESEAICH CONTEXL ...uviiiiieiiieiiieiee ettt e e e e e et e e e e e e e e s e baaeeeeeeeseasasaeeeaeseeaasstaneeaaesenannees 248

1V 1=y g Yoo o] To =V NSRS 248
LML AEIONS e e e e e e e e e e e e eaeeas 250

B VI3 (= o SRR 251
5.2. Dutch infrastructure and organizational practice concerning the EAW. .......... 252
5.3. Analysis of Surrender Law (legislation, case law and doctrine) ...........cc........ 254
Abolition of the double criminality tESt........cccciii i e 254
Breach of fundamental FIgNtS .....coo.uii it st 257
V[ =T aTo [=T o] o =Y 4 o] g ¥ | KPR PP 259
JUAGMENT N ADSENTIQ ...ttt et et sttt s be e s b e e neesars 261
(e Yol U I D L] [ ot f PRSPPIt 262

[y F I =T 0 =Y o ol TSRS 266
(Yoo ] I T o =TSRSS 266
Humanitarian grounds for refusal............ccuee i 267

1Y o] o 1<T- 1 PSR SRR 268
MUIEIPIE FEOUESES ..ottt ettt ettt s e st e s it e e sa bt e e abe e sabeesabeesabeesnseesareesnneesas 268
5.4. Perception of judicial officers, advocates, scholars and policymakers............. 270
Differences between surrender and extradition ........ccccveeieiiiiiiiiiee e 270
IVIUBUAL EFUSE ceeeeeeeiieeee ettt ettt e e e e et e e e e e e e e e s abaaeeeeeee s abasaeeaeeeseasaraeaeaeseennsssanseaeeeennnsns 272
Developments in SUrreNder PraCtiCe .....occ.ieiueereeeiieenieeriee ettt ettt et et e sar e sareesanee e 275
Cooperation With fOreign ColIBAGUES .......cccuuiii ettt e e tae e e s eaae e e e sataeeeenes 284
5.5. The practice of the EAW in the Netherlands in numbers ........c.ccccceeeeiiennnnnee. 290
EAW issued to the Netherlands ........cc.eiiiie ittt e et e e 290
(Dol 1Y (o] o F T P PP PP 314
EAW issued by the Netherlands........ccuuiiiiiiiiicieee et e e e ertae e e e e e e e s anees 316

D] 1Yol U 1Y o] o PP PPPPPRN 329
5.6. Conclusion and DiSCUSSION.......ccciiiuiiieieiiiieeesiiteeeeecreeeeesareeeessaaeeesssseeeessnneeeas 330
41T TSRS 330
Developments in the Netherlands..........oocueeieiiiicce e e e 331
PrinCiples and 1€alitY ..oceiie e e e e e e bt e e e e e eeaanees 332

Y UL U E U1 PP UURPRNt 334
(DL C=T o[ g Td o £ PRSPPI 336
Advocates’ expertise and COOPEIAtION .......eiieciiieiiiiiiie ettt eree e et e e e tre e e setre e e e sabaeeeenraeeesaes 337
(@10 dole] 0 o VNN 1o T 0 T¥] 0 4] o 1T 5SS PSR 337
The disCOMTOrt Of STrANEEIS..ciiiiiii e e e e e e e s e e e st e e e snnreeeeneees 339

31 o] [ToT=4 0T o1 1V 2T 342
6. The EAW in Portugal........ccceeeeiireeiirennerienncereenerneencerenseessensessensneeees 349
ACKNOWIEAZMENTS .rvvveiieiiieicitreeeeee e e e e e e e bbb e e e e e e e e seesabarrareeeeens 351
(38 R 1o e T [F ot [ o ISR 353
6.2. The dimension Of [aW ......ccccuiiiiiice e e 355
6.2.1. The EAW Act and the Framework Decision: an OVEIrVIieW .........cccveeeeeeieciiiiieeeeceecciineeee e 355
6.2.2. Procedural CharaCterizatioN.......cuueeicueiee ettt e e e e e s nae e e e eeeaes 362
6.3. The role Of CaSE LAW.....uuiiiiciiieee ettt e e e et e e e e e e e naeee s 372
6.3.1. Case law: brief charaCterization...........cceciiie e 373

6.3.2. SUMMONEA MATEEIS .ottt ee e e e e e e e s e saabeeeeeeesesasbaeeeeeesesannraaneeeeeeinn 374



6.4. The EAW iN fIGUIES..cciiiiiiie ittt ettt sttt e e st e e s naae e s 383

B.4.0. ISSUBH EAWS ....eiiiiiiee ettt eeiiee e ettt e sttt e e ettt e ssaate e e sbaeeesssbeeessaateessnseeeessbeeesnasaeessansaeesnsseeesnnes 383
6.4.2. Received EUropean arrest Warrants........cccveececuereieieeeeiiieeeeieeeeseeeeesetreessasaeeesnseeeesssseesanes 411
RN =T =T o1 o] KT 441
(TN B @ o [ 1o T F o - T=L=T | RSP SPN 441
B.5.2. SUNVEY ittt ettt e e e et e et et ettt e e e et et et et et et e et e e e e e e e e et et e e e e aeen 454
(SN ST 00 o ol [V 1Y o PR 464
RETEIENCES ...ttt sttt s e e s e e sabe e s aae e s bee e sanee 470
7.The EAW in SPain ..cceuiieeiieeiiieniitniineerenerencrenesessesascssnsessnsessnscsenses 473
The reSEarCh PrOJECE..cuii it e e e e e e e e e e s reeeeeaeas 475
8 Y o = o V1] 1 =T o o SRR 476
2% R A 1Y 4 o o [¥ o1 £ o TP OO 476
7.1.2 Topicality Of the SUDJECT...cccuiiiiciee e e e e e saer e e eenes 477
7.1.3 Methodology and STFUCLUIE ....cccceviieiiiiee ettt e e e e re e e sae e e e st e e e easaee e snaeeeesntaeeennes 479
7.0.4 ACKNOWIEAGMENTS.....eiiiiiiiieiiie ettt et et s bt e saee e bt e sanesbee s 483
2 A 7 VA =Y -1 1 d o o [ USSR 485
7.2.1 The Framework Decision's transposition hiStory ........ccccceeveerieiinieniiienieeeeee e, 485
7.2.2 EAW Spanish LegisIation ......c.c.eiouiiiiiiiieeiic ettt 487
7.3. The data on the EAW in SPain ....ccuvieeieiiiieeeciiee et 513
7.3.1 Limitations in the fIeldWOrK .........eeii e e 514
7.3.2 The numerical side of the EAW: an empirical investigation into flight from Justice in the EU
........................................................................................................................................................ 517
A Yo =T VI o IO 1 < I 1 SRR 556
7.4.1. Double jeopardy; Res judicata effect; Right to effective judicial protection ...........cccuoe.... 557
S T o (o I =T=To o] o o OSSPSR 558
T T T =d o (o X =Y Y g Vo < SR USSURPN 560
7.4.4. Due Process - Right to a trial with full guarantees..........ccoveeeiiiiiiiniiin e 562
7.4.5. PrincCiple Of r@CIPrOCITY . eoovuiiiiii ettt e 564
7.5, EXPEITS OPINION e e s e s e e e e e e e e e 566
T.5.1  SUPVRY ittt e e st e e e e et e e et n e e e e e s 566
7.5.2. Results and Lessons about the EAW learned from Spanish Interviews and the expert meeting
........................................................................................................................................................ 568
23] o [ToT=42=T o] o V2R 587
Annexes

Guidelines for an EAW training programme .........ccccceeeveeeeereenneceenneeenes 599
EAW International Conference Programme.........ccccceeeeirienniniennncneene... 605
SUIVEY c.ciieiiiiiiiiiiieiiiieiieiieiieiiasietestestssssssssssastassassassassassssssssssssnssassassas 007
Digital OULPULS ...ccueiineiiieiiiniitiiiteerteerenerenerescrnnessnsessnsesensessnsesassesess 009






PREFACE

The European Arrest Warrant (EAW) is widely recognised as landmark in
European judicial cooperation. It was one of the major achievements within the Third
Pillar of the European Union (EU), and the first significant materialisation of the principle
of mutual recognition of judiciary decisions. Succeeding the longstanding procedure of
extradition for criminal matters among EU member states, it abolished the role political
power had always had in such matters, rendering the transfer between countries of
convicted criminals or suspects a purely judicial matter. This has led some to qualify it as
a revolution in European affairs, signalling the coming of a European integration at the
level of high politics and a shift in its means from international to transnational law
(Kaunert, 2007; Plachta, 2003; Wagner, 2003). Although it was planned since the
Tampere European Council, two years before its approval, the EAW as it came to be
represents a great leap forward that was hardly foreseeable in an EU accustomed to
more gradual and consensual policies. It was the post-September 11 international
climate that hastened its adoption, included in a broad package of measures against
terrorism, and furthered its reach beyond the prescriptions of Tampere. In this new guise
it was approved at the Laeken European Council of December 2001, the result of a
consensus fiercely built over several internal tensions and disagreements. Later on, the
Lisbon Treaty gave further and decisive steps in that direction, explicitly consecrating the
principle of mutual recognition as the cornerstone of the judicial cooperation in criminal

matters.

In this context, all scientific work that brings knowledge and reflection on the
construction of a European area of justice gains particular relevance. And so the study
we now present in this report attempted to respond to such needs. We consider the
knowledge offered by this work on judicial cooperation in criminal matters can be helpful
for the development of policies and measures that enable a better consolidation of a so

desired common area of justice.

Funded by the European Commission, the research project that based this
report, entitled “The European arrest warrant in law and in practice: a comparative study

for the consolidation of the European law-enforcement area”, was inserted in the
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Directorate D (Internal security and criminal justice) of the Directorate-General Justice,

Freedom and Security.

This research project specifically aimed to (1) study and compare the different
applications of the European arrest warrant in the four member states; (2) to assess and
analyze the requested person profile; (3) to assess and analyze the underlying
criminality; (4) to assess the judicial actors’ perceptions on the European arrest warrant,
concerning specifically its practical effects and its efficacy in the prevention and combat
against the circulation of criminals and transnational criminality within the Schengen
Space; (5) to develop training programs for said judicial actors on the use of this tool; (6)
to contribute to the improvement and standardization of judicial procedures concerning
the European arrest warrant (by means of publications, debate promotion, and training
guidelines).

The fieldwork ran effectively from June 2008 to June 2010. The coordinating
entity was the Centre for Social Studies at the University of Coimbra, Portugal, having as
scientific coordinator Boaventura de Sousa Santos, and Conceicdo Gomes as research

coordinator.

The project brought together as partners various organizations, ranging from
academic institutions to judges' associations: the Research Institute on Judicial Systems
(Istituto di Ricerca sui Sistemi Giudiziari — Consiglio Nazionale delle Ricerche, IRSIG-
CNR), from ltaly; the Montaigne Center at the Faculty of Law, University of Utrecht, from
The Netherlands; the Association Judges for Democracy, from Spain; the Portuguese
Judges' Association, and the Centre for Social Studies at the University of Coimbra, from
Portugal. The four national teams were composed by Davide Carnevali, Marco Fabri and
Marco Velicogna (ltaly); Philip Langbroek and Elina Kurtovic (the Netherlands); Ignacio
Ubaldo Gonzélez and Sabela Oubifia (Spain); Conceicdo Gomes, Diana Fernandes,
José Manuel Reis (CES, Portugal), Anténio Latas and José Mouraz Lopes (ASJP,
Portugal). Additionally, Elida Santos,.Fatima Sousa, Marina Henriques and Pedro Abreu

(CES, Portugal) also collaborated with the CES team during different stages of research.

The research team intended the project results to not only consubstantiate an in-
depth knowledge of the legal framework and the practices concerning the European
arrest warrant, but also to bring about an acknowledgment of the requested persons’
profile and status, as well of the underlying criminality in the four member states, by
means of a combination of various qualitative and quantitative methodologies, thus
providing a thorough data collection, and consequently a comprehensive systemic

analysis and evaluation.
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All in all, it has been our main intention to stimulate developments in the field of
mutual cooperation in criminal matters, both in scientific research and in the promotion of
public policies, at national and supranational level. Furthermore, we are determined to
produce and present information that can be used to further reflect on the challenges
inherent to the construction of a European area of justice. That was precisely the core
idea behind the international conference “Towards a European Area of Justice”, which
was an important output of our research'. Besides the proficuous debates that took
place there, it was a driving concern of the coordination to encourage a rich cross-
country debate, inviting experts in the area to project meetings. The training guidelines
on the subject are presented in Annex. Furthermore, a forthcoming book will include the

project’s findings and further contributions of expert scholars.

This report is divided in two parts. In the first part, after a brief introduction and
methodological overview, Chapters 1 (« Comparative analysis of national laws») and 2
(« Practices and perceptions in a comparative perspective ») intend to provide a
comparative panorama of the results of research. The national case studies from ltaly,
the Netherlands, Portugal and Spain constitute the second part?. Closing the report is an
annex section, with the training guidelines, the programme of the international
conference, the English version of the survey, and a CD with the proceedings database

and respective statistical outputs.

In addition to the acknowledgements due in each national chapter, we fully
acknowledge all entities and practitioners who in the four countries collaborated with us.
Without their valuable cooperation this report would not exist. As seen throughout this
report, comparative empirical analyses are not easy to accomplish but are indeed
possible. Many obstacles were won by the excellent professionalism, commitment and
proactivity of the partners that made this multi-national team. The strong work and
cooperation dynamics existed much beyond the project meetings. To all colleagues we
leave here our utmost appreciation for such an enriching environment. To the IRSIG-
CNR and the Faculty of Law at the Utrecht University we as well express our gratitude

for so well hosting our project meetings.

1 The Conference, which took place the 11" June 2010, can be watched online at the website of Justica TV,
an online television channel committed to the themes of justice that broadcast the event
(http://lwww.justicatv.com/). The programme can be consulted in the annex section.

% The results of the national case studies are presented in Part I, and each national team is fully responsible
for their respective national report. The coordination did not make any alteration to these documents, only
proceeding to uniform the presentation of the texts for publication purposes, and introducing the names of
the respective authors on the cover.



The European arrest warrant in law and in practice

We are also indebted to our colleagues at the Centre for Social Studies and the
Permanent Observatory for Portuguese Justice Catarina Trincdo, Jodo Pedro Campos,
Paula Fernando and Tiago Ribeiro for their intervention and support in various stages of
the project.

We express our gratitude to the project management team, Jodo Paulo Dias
(Director), Rita Pais and André Caiado, for all support in the financial management of
this project.

To the conference speakers and commentators, we wish to publicly express our

deepest thanks for their important contributions to the debate on this subject.

Last but not least, we cannot end this preface without expressing our gratitude,
first and foremost, to the European Commission, who entrusted to us this project and

made our research possible.

The Coordination

Boaventura de Sousa Santos

Conceicao Gomes
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INTRODUCTION AND METHODOLOGICAL
OVERVIEW

Over the last decades, transnational interactions dramatically intensified, from
the globalization of production systems and financial transfers to the spread at a global
scale of information and images through the media and the mass movements of
people, either as tourists or as migrants or refugees (Santos, 2001). In such a scenatrio,
the globalized world witnesses the advent of a new criminal phenomenology, which has
become a growing threat to society as we know it, a criminality that is increasingly

organized and transnational in its scope of action.

Criminal activities are no longer carried out solely by isolated individuals, but
more and more by organized groups, which penetrate the various structures of society.
Crime is ever more organized beyond national boundaries, benefiting from the free
movement of persons, goods, services and capital within the Schengen area.
Technological innovations such as the internet and electronic banking proved to be
extremely useful for criminal activity and the transfer of its proceedings to seemingly
licit activities. The ease of movement of persons and property facilitates their
trafficking. Fraud and corruption take on massive proportions, affecting indiscriminately

citizens, private institutions, and states themselves.

This criminal activity, rather than carried out by individuals acting solo or in
small groups with a territorially restricted scope of action as in the past, is increasingly
consummated by entities of high organization standards, conforming to principles of
rationality and division of labour, whether stable or permanent, with the purpose of
obtaining enormous profits. Facing such complex and hierarchical structures, criminal
field operatives are often completely unaware of ringleaders, a characteristic which
safeguards the latter and simultaneously allows an easy replacement of the former.
These organizations are also endowed with great flexibility, thus making them virtually

invisible.

Such highly organized criminality often extends its activities to various

countries, in order to seize the best business opportunities and escape the course of
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justice, the global market, and at the European level the Schengen area, showing to be
particularly useful for such desiderata (Simdes, 2002; Bucho et al., 2000; Rodrigues
and Mota, 2002; Valente, 2006).

The enlargement of this criminality’s sphere of action to the transnational scale,
coupled with the mobility and territorial dispersion of its members, results in a privileged
immunity to the inquiry of formal control agencies/entities, in the words of Andrade
(1991). Rodrigues and Mota (2002: 14) accurately refer that in this gigantic market the
global economy has evolved into there is a demand for prohibited goods that now
converts it in the ideal habitat for the proliferation of criminal organizations.

In such a context, the inability of individual states for effective responses is
obvious, in terms of limitations in their laws and the very scope of their formal
institutions of control, thus showing governance of a global nature would be a most
effective solution (the only truly effective, as a matter of fact) in order to respond to the
problems today's transnational crime consigns (Bonina, 2003; Hobsbawm, 2008).

It is clear that this new criminal phenomenology — transnational, organized,
sophisticated, powerful, invisible — imposes on states a new paradigm of criminal
policy, comprising an ideal set of answers that pass through the implementation of new
responses by the formal control agencies/entities; more and better means of
prevention, investigation and crime prosecution; and better coordination and
cooperation of all entities, both judicial and polices. This in a double context, both
domestic and international, as national mechanisms are proving very inadequate, since
excruciatingly restricted in their scope, to face an increasingly pervasive, plastic,

multipolar, and roving criminality.

How can this fight take place? It does not seem at all feasible yo achieve some
success through individual performances from each state, which naturally ought to be
partial and limited to its territorial jurisdiction in criminal matters. Taking into account
the specificities of this transnational reality, the logical answer seems clearly to be a
classic "to global problems, global solutions.” In the words of Rodrigues and Mota
(2002: 15), "the internationalization of crime needs to be addressed by the
internationalization of policies to fight crime”. Nevertheless, a response as prompt and
basic as this must cope with serious difficulties, starting naturally with the "sovereign

principle of sovereignty."
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In fact, there currently exist complex options and problems for nation states,
both in economic and security matters, given the global nature of such phenomena,
where this dichotomy is must pulsing. In this respect, Arnaud outlines:

Les Etats se trouvent face a un défi: gouverner en matiére économique
alors gqu’ils ne sont pas maitres du marché mondial; ou bien peser assez
pour que la gestion de I'économie globale ne leur échappe pas. (...) Il en
va de méme en matiére de sécurité. La nature de la sécurité globale a
changé (2004: 130-131).

In what specifically concerns criminal law, we can push a bit forward and see
that the Westphalian state-centric paradigm — there is no "international legislator";
neither a compulsory jurisdiction nor a police entitled to punish offenders is foreseen,;
international law sets no mandatory standard to assess while creating internal laws;
every state is entitled to resort to war; the ius puniendi is a prerogative of any sovereign
state — has been juxtaposed to the system formally and theoretically dominant in the
United Nations — states are no longer the sole subjects of international law;
international law obliges states to respect the fundamental rights of individuals; erosion
of domestic jurisdictions (Zolo, 1997: 96); general juridical principles are established in
an imperative mode and consubstantiating a true ius cogens; the right to use force is
limited to self-defence; the punitive system is centred on the Security Council.

The case of the European Union can be seen as paradigmatic, as it has shown
to be especially attentive to such new criminal phenomena, taking measures for its
prevention and prosecution that can be seen as pioneering. Especially since the
Amsterdam Treaty, in particular with the adoption of the Action Plan against organized
crime, adopted by the Amsterdam European Council on the 16™ and 17" June 1997.
With the creation of an area of freedom, security and justice at the EU level several
initiatives were adopted, both legislative and non legislative, which contribute to the
prevention and fight against organized crime. At the Tampere European Council,
member states were invited to transform the principle of mutual recognition into the
cornerstone of a genuine European area of security, justice and freedom; and by such
path, dare we say, aiming at the construction of a European criminal law area. This is a
field that has been assuming a special dynamism, subjected to different diplomas since

long, as we will now see.

In was back in 1957, with the Treaty of Rome, that the first ideas of a

construction of a European judicial area arose (Rodrigues, 2008). Specifically in the

13
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context of judicial cooperation in criminal matters, the first milestone was the adoption
of the European Convention on Mutual Assistance in Criminal Matters at Strasbourg on
the 20™ April, 1959, by the member states of the Council of Europe. This Convention
focused, however, on a relationship established between the Ministries of Justice
(Simdes, 2002) for the fulfilment of rogatory letters between judicial authorities.

Between 1971 and 1972, a number of intergovernmental meetings on terrorism
took place, and at a Council of Ministers in December of 1975, UK Foreign Secretary
James Callaghan proposed to set up a special working group to combat terrorism in
the EC, thus creating the so-called Trevi Group, “which is the institutional forerunner of
the EU’s present Third Pillar, home to Europol” (Occhipinti, 2003). The Trevi Group,
based on intergovernmental cooperation, was formalised in 1976 and served as a
forum for exchange of information to counter terrorism and coordinate policing in the
EC (Van Oudenaren, 2005; Davin, 2007). At its highest level, the Trevi Group was
represented by the 12 Interior Ministers of the EC.

The Single European Act (SEA), signed in 1986, provided for the necessary
adjustments required to the implementation of a free internal market and introduced the
idea of a European Union (EU). The free movement of goods, services, people and
capital, corresponded to a quick "unification of the international illicit markets" (Pisani,
2007), which necessarily requested effective judicial and police cooperation. Under the
new intergovernmental organization established by the SEA and as a result of the work
undertaken by the Group of "judicial cooperation in criminal matters"”, several tools for
cooperation were presented. The purpose was to facilitate small European agreements
concluded within the Council of Europe in this area, making them more workable. Since
ratification of all member states was not needed for entry into force within ratificating

member states, some success was reached.

The Treaty of Maastricht, formally known as Treaty of the European Union
(TEU), came as a development of the Single European Act, driven in particular by the
objective to "facilitate the free movement of persons, while ensuring the security of its
people, by creating a space of freedom, security and justice™. It changed the name of
the European Economic Community to simply "the European Community" and
introduced new forms of cooperation between the member state governments, on the
areas of “Common Foreign and Security Policy” and the area of "Justice and Home

Affairs". By adding this intergovernmental cooperation to the existing "Community"

% Preamble of the Treaty.
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system, the Treaty of Maastricht created a new overarching structure with three

"pillars", which were political as well as economic — the European Union (EU).

One of the goals of the European Union pointed by the Treaty was to develop
close cooperation on justice and home affairs (article B). The provisions on police and
judicial cooperation in criminal matters, presented in the third pillar (Title VI), therefore
outside the Community pillar, are built upon a logic of intergovernmental cooperation,

resting as a "prerogative of the States” (Rodrigues and Mota, 2002).

The Treaty elects, among other, as matters of common interest to achieve the
goals of the Union (see article K.1): (no. 1) asylum policy; (no. 2) the rules governing
the movement of persons across the external borders of member states and the
exercise of controls thereon; (no. 3) immigration policy and policy regarding nationals
of third countries; (no. 4) combatting drug addiction; (no. 5) combatting fraud on an
international scale; (no. 6) judicial cooperation in civil matters; (no. 7) judicial
cooperation in criminal matters; (no. 8) customs cooperation; (no. 9) police cooperation
for combating terrorism, drug trafficking and other serious forms of international crime,
including customs cooperation, in connection with the organisation of EU-wide
information exchange system within a European Police Office (Europol).

For these matters of common interest the Council, acting unanimously as a rule
(article K.4, no. 3), was assigned powers to (see article K.3) (a) adopt joint positions
and promote cooperation for the pursuit of the Union’s objectives; (b) adopt joint
actions where they would attain the Union’s objectives better than the member states
acting individually, and decide that the respective implementing measures be adopted
by qualified majority; (c) draw up conventions and recommend them to member states
for adoption, without prejudice to article 220 of the Treaty establishing the European
Community. These powers were to be exercised on the initiative of the Commission or
any member state for most of the matters presented in the previous paragraph, except
for matters judicial cooperation in criminal matters, customs cooperation and police
cooperation (article K.1, nos. 7-9), where only member states could take the initiative.
A Coordinating Committee was created with the responsibility of assisting the Council

for its work on these matters (article K.4, no. 1).

The option for a third pillar outside the orbit of the community institutions,
especially outside the Commission's activity, ascribed these concerns directly to
member states, imposing decisions subject to unanimity, thus removing the third pillar

from the logic of integration.
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Again outside the Community framework for cooperation (and since a
unanimous decision on the suppression of border controls was not possible within the
Council of the European Communities), Germany, France, Belgium, the Netherlands
and Luxembourg signed, in the town of Schengen, on the 14™ June, 1985, an
agreement "on the gradual abolition of controls at their common borders" and, in 1990,
the Convention Implementing the Schengen Agreement, which came into force in
1995. In March of 1995, border controls were abolished among the ratifiers (which
Spain and Portugal joined in June of 1991) and so began the so-called "compensatory
measures". The Schengen Information System (SIS) was put into operation, enabling
the exchange of information on the movement of suspected or wanted persons for any
member state (Caeiro, 2009), through direct communication between judicial

authorities.

Also in 1995 the Europol Convention was adopted. Concluded in Brussels, it
was ratified by all member states and entered into force on the 1* of October, 1998.
Europol, the European Police Office, was established by the Council Act of the 26™ of
July, 1995, which stipulates that the Convention is based on article K.3 of the Treaty on
European Union (Europol Convention) (1995 / C 316/01). It results of the awareness of
member states to "the urgent problems arising from terrorism, drug trafficking and other
serious international crime", and the consideration that progress is needed “in solidarity
and cooperation among Member States (...), particularly through an improvement of
police cooperation" and the "common objective of improving police cooperation in the
field of terrorism, drug trafficking and other serious forms of international crime through
a constant, confidential and intensive exchange of information between Europol and

Member States’ national units"*°.

4 See the Preamble.

° Europol was thus created to pursue the main objective of "improving (...) the effectiveness of the
competent services of Member States and their cooperation with regard to preventing and combating
terrorism, drug trafficking and other serious international crime where there is concrete evidence of the
existence of a structure or a criminal organization and two or more Member States are affected by these
forms of crime in such a way that the breadth, severity and consequences of criminal acts is required joint
action by Member States " (article 2., paragraph 1). In an annex to the Europol Convention a list naming
the types of crime which Europol could deal with was published. Among them are the following: "the
attacks against life, physical integrity and freedom: murder, grievous bodily harm, trafficking of human
organs and tissues, kidnapping, illegal restraint and hostage-taking, racism and xenophobia, attacks on
the heritage and public goods and fraud, organized robbery, trafficking in cultural goods, including antiques
and works of art, swindling and fraud, racketeering and extortion, counterfeiting and product piracy, forgery
of administrative documents and trafficking, counterfeiting money and means of payment, computer crime,
corruption, illegal trade and threats to the environment, trafficking in arms, ammunition and explosives,
trafficking in endangered animal species, trafficking and endangered plant species and, environmental
crime, trafficking of substances hormonal and other growth". The Annex referred to in article 2. provides
also that the forms of crime listed above, as well as the corresponding notes, shall “be assessed by
national authorities in accordance with national legislation of the States, to which they belong".
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The Treaty of Amsterdam amended and renumbered the EU and EC Treaties. It
communitarises almost all fields present in the area of freedom, security and justice,
which up until then were under the European Union. With this Treaty, of the nine areas
of common interest (article K.1 TEU), only two — police and judicial cooperation in
criminal matters — remain as matters of intergovernmental cooperation to be developed
in the specific context of the EU. The Treaty provides for the first time the possibility of
an "approximation, where necessary, of rules of criminal law of the Member States"
(see article 29), "adopt[ing] gradually measures establishing minimum rules on the
constituent elements of criminal acts and penalties in the fields of organized crime,
terrorism and drug trafficking” (article 31, e)). Another novelty introduced by the
Amsterdam Treaty relates to the jurisdiction of the Court of Justice of European
Communities to give preliminary rulings on the validity and interpretation of Framework
Decisions and decisions on the interpretation of conventions established in the field of
police cooperation and in criminal matters and on the validity and interpretation of the
implementing measures (article 35, §1) (Jimeno-Bulnes, 2003). The Amsterdam Treaty
is thus based in a genuine area of freedom, security and justice for the citizen, which is

not limited to the common market.

At the operational level, the Joint Action of the 29" of June, 1998, which created
the European Judicial Network, was adopted. It was born within the Working Group of
the Council of the European Union — The Multidisciplinary Group on Organized Crime —
and followed the earlier establishment of the so-called “liaison magistrates" and the

network of contact points in all member states.

To encourage the construction of the Freedom, Security and Justice area, and
solely dedicated to said objective, the European Council meeting in Tampere on the
15" and the 16™ of October 1999, focused primarily on access to justice; combat to
crime; strengthening of Europol; creation of Eurojust; adoption of a set of measures to
combat money laundering, juvenile delinquency, insecurity in urban areas and
criminality linked to drug use. The principle of mutual recognition as a fundamental
principle of judicial cooperation in criminal matters was adopted, but with no concern

for the need for harmonisation of substantive and procedural criminal law.

In December of 2000, the Council of the European Union established the
European Police College (CEPOL), taking into account the conclusions of the Tampere

Council. CEPOL is incorporated in the network, bringing together the member states’
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national training institutes for senior police officers, which for this purpose should

maintain close cooperation.

On the 26™ of February 2001, the Treaty of Nice was signed, producing the
necessary reform of institutions so that the Union could function efficiently after its
enlargement to 25 member states. The main innovation introduced by this Treaty on
cooperation in criminal matters was the creation of Eurojust (European Judicial
Cooperation Unit, articles 29 and 31, EU), establishing that cooperation between
judicial authorities should be carried out "enabling Eurojust to facilitate proper
coordination between national authorities of member states responsible for the
investigation and criminal prosecution”, "encouraging Eurojust's contribution to the
investigation of cases relating to serious cross-border crime, especially when dealing
with organized crime, taking into account the analysis of Europol”, "promoting close
cooperation between Eurojust and the European Judicial Network, particularly to
facilitate the execution of rogatory letters and extradition requests” (article 31.,
paragraph 2). This unit (Eurojust), consisting of prosecutors, magistrates or police
officers of equivalent competence, was established by Council Decision of the 28"
February 2002. The Decision provides for the establishment or designation of one or
more national correspondents, who will in principle be a contact point for the European

Judicial Network (article 12, paragraphs 1-2).

Finally, in 2002, the European arrest warrant (EAW) was implemented by the
Framework Decision of the 13™ of June, 2002, accomplishing for the first time the free
movement of judicial decisions on criminal matters throughout the European Union
area, and modifying the conceptual frameworks of cooperation (Ferreira, 2007). We
explore its origins in more detail in the following section on the comparison of national
laws. The traditional bureaucratic process of extradition under the Extradition
Convention between the member states of the European Union, from 1996, was
overturned. The process abandons the political-governmental procedures, including the
intervention of the Ministry of Foreign Affairs for scrutiny of political nature, and

becomes judicialized.

The Treaty of Lisbon, keeping some of the changes proposed in the Draft
Treaty establishing a Constitution for Europe (which was ultimately rejected), put an
end to the pillar structure of the Union. Indeed, the area of freedom, security and justice
is now moved to Title V of the Treaty on the Functioning of the European Union. Also,

the application of qualified majority is extended and the European Parliament
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strengthens its power of co-decision. Judicial cooperation in criminal matters is
perceived as the whole set of measures and actions aimed at the achievement of
certain objectives in criminal matters prima facie are based on mutual recognition of

judicial decisions.

The principle of mutual recognition of judicial decisions is enshrined as a mean
of facilitating access to justice, and the Treaty expressly refers to the possible
imposition of "a European Public Prosecutor's Office from Eurojust" (article 86,
paragraph 1) in order to combat crimes affecting the financial interests of the Union,
acting in this matter "before the courts of the Member States" (article 86, paragraph 2).

All in all, the EU has been taking decisive steps towards a common area of
justice. This research project, whose main results are presented in this report, intends
to show, by means of the EAW, how this road is being paved, specifically in what
concerns the way mutual trust, mutual recognition and judicial cooperation are
interacting with the respect for fundamental rights within the EU’s borders and,

furthermore, the consolidation of a true European citizenship.

Methodological overview

This research project contemplated a vast range of methodologies to assess
the reality of the EAW in law, in practice and in perceptions, involving analyses of law,
of case law, of EAW judicial proceedings, a survey, interviews and focus groups. In the
following section we give an account of these methodologies, their rationale and the
issues faced in their implementation by the four research teams. Since the
methodological options of each team are thoroughly described in the respective

national chapter, this section only intends to offer a very brief panorama.

Doctrine, law and case law

An analysis of law and case law was the first necessary step for an assessment
of the state of matters on the EAW at the legal level and legal practice. In the initial
stages of research, an online platform was set up to share relevant documentation
among partners; it was used throughout the project for exchanging documents of all

sorts.

The analysis of laws focused on the EAW Framework Decision (FD), its
transposition into the 4 partner countries, and on doctrine related to the issue. Each

team performed a thorough analysis of its national EAW transposition law, provided at

19



The European arrest warrant in law and in practice

the beginning of its case study, and elaborated a table comparing the provisions of its
national law to those of the FD on an article-by-article basis. Issues addressed included
the broad way in which FD is transposed into national law, the way in which certain
norms of the FD are materialised at the criminal, procedural, institutional level (e.qg.
definition of offences, central authority), the degrees of detail reached by the national
legislator, the main deviations from the FD. The results, together with a systematic
collection and study of articles in journals related to EAW laws and the underlying
doctrinal issues, helped in constructing a comparative perspective of the main issues at
the legal level, exposed in the chapter of comparative analysis.

The analysis of case law followed different courses per country, first and
foremost because only the Portuguese and Italian regimes leave substantial room for
it6, and so were predictably the countries with the most substantial corpus of case law.
In Italy, the analysis is based on EAW-related judgements of the Court of Cassation,
with rulings given between September 2005 and April 2009; in Portugal, the analysis is
based on an exhaustive collection of case law decisions by higher courts — rulings from
the Courts of Appeal, the Supreme Court of Justice, and the Constitutional Court; in
Spain, the comparatively reduced cases of appeals to the Constitutional Court

(recursos de amparo) are the analytical basis.

Proceedings

The EAW’s main trait it’s the judicial nature, and therefore an analysis of such a
procedure in itself, as reflected in the judicial proceedings, is a crucial way to assess it
in practice, in its daily working involving institutions, practitioners, requested persons.
Thus the four national teams assumed the task of analysing the EAW proceedings in

their countries?.

The information we could expect to take from these proceedings was varied in
nature, some of it quantitative, some more appropriate for a qualitative treatment. We
would be dealing with judicial procedures in four different countries, four different
languages and four different legal systems. Furthermore, the information for received
EAWSs should be much greater than for issued EAWS, since it would include the stages
of execution (arrest, hearing, decision, transfer), whereas for the latter one could only

expect the initial stages up to warrant transmission to the foreign authority.

® For further detail, see the respective chapters.

" In annex we include the common access database template, the SPSS outputs of each one of the four
national studies, and the SPSS outputs of the comparative cross-country analysis.
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With these issues in mind, the lowest common denominator that could be relied
upon was the EAW form itself, the document to be transmitted among authorities that is
specified in the EAW FD. After examining this document, the partners designed a
database that closely followed the form’s structure, leaving aside any personally
identifiable information. These were fields concerning (a) generic characteristics of the
requested person (e.g. nationality, sex, year of birth); (b) the procedural purpose
underlying the warrant (e.g. prosecution or execution of sentence); (c) the length of
sentences, including the maximum sentence applicable or, for cases of execution of
sentence, the effective sentence and the remaining sentence; (d) underlying decisions
in absentia, and the guarantees provided in such cases; (e) the number and
classification of the offences at stake; (f) other circumstances relevant to the case; (g)
requests for seizure and handing over of property; (h) lifetime sentences and the
guarantees provided in such cases; and finally (i) information on the authorities and
countries involved. With the aforementioned exception of personally identifiable
information, all the information in closed, pre-established categories was to be

registered and analysed.

For the stage of EAW execution — obviously, only applicable to received
warrants — no common pre-established document was at hand, so partners departed
from a generic model of this stage, using the EAW FD and national transposition laws
to define some fields that presumably would be available in all circumstances and
should be registered. These included the results of the warrant (approved and
executed, refused etc.); the response of the requested person (consent to surrender,
renunciation to speciality rule); the existence and result of appeals where applicable;
procedural matters (privileges or immunity, processes pending in the executing
country, temporary and conditional surrender); contacts between authorities for the
resolution of problems; and the duration of procedures from arrest to hearing to
surrender. All this information was therefore to be registered in a database designed for

the effect and subject to a quantitative, statistical analysis.

Other than quantitative information, it was expected that EAW proceedings
would provide a rich group of qualitative data on the EAW in practice, which should just
as well be considered. In the initial stages of research, before having access to the
proceedings themselves, this data could only be assumed hypothetically: there was
interest, for example, in checking the conduct of the requested person in the process,
the arguments used by their lawyers in court, the grounds for appeal. Since there was

little certainty on what and how much would actually be found on the field, it was
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considered excessive to adopt a predetermined methodology of qualitative analysis;
instead, eventual findings could be explored as considered appropriate for the
situation. Particularly, it was envisaged to articulate such findings with those drawn
from other tasks (e.g. law and case law analysis, interviews, surveys), as a way of
assessing conformities/discrepancies between perception and practice. Indeed, much
qualitative information was provided by the proceedings, in matters foreseen and
unforeseen, and is present throughout the report in articulation with the various tasks.

In brief, the information from the EAW proceedings, assessed through a
guantitative, statistical analysis, is grouped in five main categories: (1) profile of the
requested persons, (2) profile of the underlying criminality, (3) general procedural
aspects, (4) appeals and case law issues, (5) and duration of procedures. Qualitative
information was also taken and can be found throughout the report as an empirical

complement to other sources.

The other important issue in this task was to determine the number of
proceedings to include in a quantitative analysis, namely whether to analyse all
proceedings or a sample of them. For this the population of issued and received
warrants was required: the European Commission's national evaluation reports on
EAW implementation gave figures for most countries, but with uneven levels of detalil;
after comparing them with national sources, they turned out to be a good starting point,
but in the Portuguese case there were significantly more warrants according to the
national sources, which appeared to be more reliable. At this stage, it became clear
that an analysis of all proceedings would be infeasible, due to the time and resources it
would require, and it was decided to draw a random sample. As a starting rule, the

sample would have a confidence interval of 95% and a margin of error of 5%.

In common among all partner countries, the proceedings’ quantitative analysis
draws on representative samples of issued and received warrants for the period 2004-
2008. Other than that, the methodology had to be adjusted according to the specifics of
each country. In Portugal and Spain, the samples are representative and have no
limitations other than missing data. In the Portuguese case, the samples of issued and
received warrants are statistically representative and larger than the minimum size
required, especially for received warrants, enabling a lower margin of error in the best
case (4,3% and 2,9% respectively). In Italy, the sample has some limitations: it covers
only warrants issued or received for execution of sentence (not for prosecution),

opened from 2007 to the first semester of 2008, and whose underlying judicial decision
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was final and not subject to appeal. Due to this, it is an illustrative but statistically not
representative sample. In the Netherlands, the sample of 105 issued cases is also
illustrative but not representative. The sample of received warrants consists of 250
proceedings: though lower than the pre-established sample size of 310 for a population
of about 1600 cases, it is still representative, with a wider margin of error8.

Interviews and focus groups

The analytical axis of grasping the EAW’s practice in perceptions and opinions
was to be advanced through interviews, focus groups and a survey. Interviews provide
a rich, deep portrait of individual perspectives, but have a limitation of
representativeness, since they cannot be performed with large numbers of persons.
Interviews were meant to give ideas on the main issues concerning the EAW in the
eyes of those who deal with it, ideas which could guide further research and be tested

empirically through other means (for example, the survey and case file analysis).

Partners established a minimum of 5 interviews to be done, involving a public
prosecutor, a judge who issues and a judge who receives warrants, a police officer, a
member of the national central authority (if applicable), and a lawyer, and all partners
surpassed this number. The material from these interviews appears throughout the

report.

Focus groups were planned for the latter stages of the project, as a means of
bringing together the various subjective perspectives of actors involved in the EAW,
having them face each other in a context of discussion, and discussing with them the
insights and results of the research. The composition of the focus groups was left to the
discretion of each team, with a guiding principle of having diversity of institutions and
opinions. The focus group should include a judge, a public prosecutor, a lawyer, a

police officer, a legal scholar.

Survey

The application of a survey to judicial officers on the EAW was another method

of inquiry planned, intended as a means to attest in a more extensive and

® The lowest margin of error represents the best case scenario where a variable has valid data for all
proceedings. It will be larger for each variable the more missing data there is and the less proceedings the
variable is applicable to. For example, the sex of the requested person should be available in all cases, so
the margin of error for the male/female percentage should be the lowest in the absence of missing data; on
the contrary, the sentence imposed applies only to warrants for execution of sentence, not for prosecution,
so the margin of error will be greater even if there is no missing data.
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representative manner — although more limited in depth, as compared to interviews and

focus groups — the perceptions on the EAW that judicial officers.

The elaboration of this inquiry in the form of questionnaire was a long process,
involving an extensive and thorough discussion among partners. An initial version of
the survey comprised 52 questions, divided among sections on the profile of the
respondent, his experience and perceptions on the EAW, and on European judicial
cooperation. This version was considered too extensive, with too many open fields, so
a streamlining was suggested. A second version was proposed and discussed,
resulting in a final survey of 15 questions9 (see annex).

Some questions raised much debate among partners, especially those meant to
address value judgements. This was particularly the case for a question on the
perception of officers about EAW use for small criminality, which raised a long
discussion on how to convey in objective terms the notion of small criminality, with
several criteria put forward: crimes within the EAW offence list, maximum sentences
less than 3 years, sentences less than 1 year. Eventually, the last criterion was agreed
uponl10. Questions on practical experience of respondents raised less discussion, the
most relevant being whether to ask for specific numbers or for a scale of frequency. As
a rule, the second solution was preferred, using a 5-degree Likert scale ("Never" to
"Always"), since respondents would find it difficult to provided accurate numbers, and
the goal was not to obtain accurate figures anyway, rather a control variable to
contextualise the other answers. Exceptions to this rule were questions on the number

of warrants officials had issued or received in the previous year.

The survey was to be submitted online primarily, and by post if necessary. An
online survey system was set up at the CES server and made available for each
partner. The system sends an email to respondents, presenting the project and asking
for participation in the survey, for which an individualised link, specific to each email
address, is provided. Upon clicking the link, the respondent is led to the survey. After
submitting his/her answers, the link is deactivated, so each respondent answers only
once. This system ensures to a good degree that only people who receive the email
can answer (unless they forward the email to others, but to mitigate that eventuality the

link works only once), conferring more reliability to the results. Although no personally

° The survey (english version) is presented in annex.

10 Initial question: "7. Do you consider issuing EAWs for minor crimes within the list justified?"; final
question: "7. Do you consider issuing warrants for crimes with sentences less than 1 year imprisonment
justified?".
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identifiable information was registered in the system to begin with, anonymity of
answers was nonetheless expressly provided to respondents in the presentation
emails. The latter was achieved by sending an envelope, by post, to all respondents,
containing a presentation letter, the survey, and a pre-paid envelope with our address.

Finding a way to contact the respondents was a challenge fraught with
obstacles. In principle, the respondents should be all officials (judges and prosecutors)
having dealt with the EAW, but it was infeasible in any country to separate those who
had effectively dealt with the EAW from those who could theoretically deal with it, so
the second group was considered as the potential respondents. This meant in practice
all judges and public prosecutors at a criminal court that could deal with the EAW.
Obtaining their email addresses proved difficult or impossible to the national teams,
given the reluctance of political, judiciary or associative organs in providing them, and
this imposed adjustments to the system for each country.

In Portugal, it was possible to obtain in due time only the contacts of judges,
and not public prosecutors. Furthermore, e-mail addresses were obtained only for
judges at the Courts of Appeal. For the ones at local courts, thanks to the assistance of
the Portuguese' Judges Association their professional addresses were obtained, and
the survey was sent by post (more than 800 letters) and afterwards inserted into a

common database.

In Spain, there was some reluctance in providing the e-mail addresses to be
processed at an external institution. The judges' association Jueces para la
Democracia generously offered collaboration to send the emails to its associates on
behalf of the project. However, since it did not have the survey system used by CES, it
could not send individualized links for each email, and sent instead a generic link,
common to all emails. Therefore, the Spanish survey was fully open — any person who
knew the link to it could submit answers — and in that sense more vulnerable abuse by
external persons not meant to be inquired. However, since the link for submissions was
only diffused through the emails sent by Jueces para la Democracia, the risk of false
submissions should remain low. As a precaution measure, the IP addresses and

submission time of answers to the survey could be used to detect bulk submissions.

In Iltaly, it proved impossible to obtain the email addresses of respondents.
Instead, emails were sent to the institutional addresses of court offices and public

prosecutor offices, numbering more than 400. The limitation of one answer per email
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address was removed, because at a specific office there might be more than one

official having experience with the EAW.

In the Netherlands, only prosecutors were to be enquired, since more than half
of Dutch judges dealing with the EAW had already been interviewed. However it was
not possible to obtain the email addresses of prosecutors in due time, and the survey

could not be undertaken.

In conclusion, the survey on the EAW proved difficult to implement and is
subject to some limitations: it is not available for the Netherlands; in Portugal, it only
includes judges, leaving out public prosecutors. For all countries, the results are

illustrative, they cannot be considered statistically representative.
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Introduction

In this section we will briefly explain the EAW and undertake a comparative
analysis of its national transposition laws in Portugal, Spain, Italy and the Netherlands.
We begin by summarising the EAW Framework Decision (FD) in order to establish a
common ground — what the EAW consists in, who deals with it, how it is used — from
which national contrasts may come to light. We then analyse and compare the four
national transposition laws in three dimensions: rights and guarantees, relevant
authorities and procedures. We end by summarising the main differences following

these dimensions.

A note on terminology is due before proceeding. The subject of this essay
abounds in subtleties and niceties. Within it words and their interpretations are
particularly important, because they involve fundamental rights of persons and because
they operate in a cross-national setting, where the diversity of languages adds a further
layer of potential misunderstandings. To address the risks inherent to this analysis, we
based our terminology closely in the English version of the EAW FD and tried to use it
uniformly through the analysis of national laws, where we relied on the original laws as
well as on official English translation whenever available. However, in attempting a
broader level of analysis, we used terms of our own — for example, generic or direct
warrants. All relevant terms are italicised in their first appearance or definition. To quote
the laws under analysis, we used an abbreviation system beginning with the law's
origin ("FD" for Framework Decision, "pt" for Portugal, "es" for Spain, "it" for Italy, "nl"
for the Netherlands), the article number and eventual subpoints of the article. For
example, "pt article 11, d-e)" refers the Portuguese EAW law, article 11, subpoints d) to

e).
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1.1. Common ground: the Framework
Decision

The EAW results from a long history of negotiations, advances and setbacks, of
which a brief account is useful before we analyse its legal form. Its beginnings can be
traced back to the Tampere European Council of October 1999, where the European
area of freedom, security and justice, which had been established two years earlier
through the Amsterdam Treaty as a common goal of the EU, began to materialize. The
principle of mutual recognition of judiciary decisions was endorsed, as an alternative to
an harmonisation of law which had met much resistance, and it was recommended that
"the formal extradition procedure should be abolished among the member states... and

replaced by a simple transfer" (835 of Tampere conclusions).

This was still far from what the EAW came to be. For one, the simple transfer
envisioned was meant for convicted criminals, not for suspects. Furthermore, there was
no agreement on the abolition of double criminality checks and the exclusion of the
executive from any role in the proceedings — countries such as lItaly, the UK, Ireland,
France, Luxembourg or Belgium had many reservations. Work proceeded for two years

with no definitive results.

It was the September 11 attacks and the ensuing climate that brought about a
normative change and an urge to act that gave the EAW a decisive impetus. The
European Commission was instrumental in this dynamic. At the Brussels extraordinary
European Council of 20-21 September 2001, in the wake of the terrorist attacks, a wide
package against terrorism was approved which included the EAW. In the JHA ministers
meeting of 27th-28th September 2001, the Commission secured support for its cause
of the Belgian EU presidency, which had been against the EAW. It also used to good
effect George W. Bush's 47 demands to the EU, covering judicial and diplomatic
cooperation, which included the simplification of extradition within the EU. After the
Brussels Council, disagreement centred on what offences should be exempt from
double criminality checks in the EAW, not if there should be such exemption at all. The
Commission had proposed a "negative list" of offences to be excluded from the
warrant, while others preferred a "positive list" of offences covered by the warrant,
which the Commission feared would keep extradition as the rule. By the Ghent
European Council of 16 October 2001, the Commission conceded a positive list, with

the strategy of enlarging it so much (up to 32 offences) as to achieve the same
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practical effect as a negative list. Thus it was possible to reach consensus of all 15
member states but Italy and Ireland. All efforts until the Laeken Council centred on
persuading them, through reaffirming the drive to join the war on terrorism and exerting
political pressure. On a Justice and Home Affairs Council session of 6-7 December,
aimed to prepare the Laeken summit, Ireland dropped its objections, but the Italian
Minister of Justice maintained a veto on the long offence list, preferring a shorter list of
6 offences (Marin, 2008). Pressure increased on the Italian government, publicly
criticized by the Commission, EU Prime Ministers (PM) and the European media, until it
finally ceded on the 11th of December, during a visit of Belgium's PM Guy Verhofstadt
to Italy. Thus the EAW was born on 15 December 2001 at the Laeken European
Council, and with it a landmark in Third Pillar policymaking within the EU (Kaunert,
2007).

The subsequent transposition of the FD into national law went slower than
intended, the implementation deadline of the 31st December 2003 met by only 8 of 15
member states, but by in November 2004 only Italy remained with its implementation

unfinished, which eventually came through on the 22nd April 2005,

1.1.1. Analysis of the EAW Framework Decision

The Council of the EU’s Framework Decision 2002/584/JHA (henceforth FD), of
the 13th June, on the European arrest warrant and the surrender procedures between
member states is the instrument’s founding document. It is structured in four chapters
consisting on general principles, the surrender procedure, the effects of surrender and
general and final provisions. It is the first measure implementing the principle of mutual
recognition of judicial decisions established at the Tampere Council, replacing the
traditional cooperation relations between member states with a “system of free
movement of judicial decisions in criminal matters, covering both pre-sentence and
final decisions”, and replacing extradition within the EU for a more streamlined

procedure (FD Preamble 5-6, article 31).

The EAW is a ”judicial decision issued by a member state with a view to arrest
and surrender by another member state of a requested person, for the purposes of
conducting a criminal prosecution or executing a custodial sentence or detention order*

(FD article 1). The main parts involved in it are the issuing state — state where the

4 See COM(2005) 63 final.

33



The European arrest warrant in law and in practice

offence was committed and whose authorities wish to arrest related thereto an
individual out of their reach — and the executing member state — where said individual
is known or believed to be located. Both of these are necessarily EU member states
represented by their judicial authorities, which can include courts, public prosecutors,
police forces etc., according to the discretion of each member state (FD article 6). The
important point is that the "state" here is the judiciary, not the government, who had
always had a role in extradition affairs. Each country may also desighate a central
authority charged with administrative transmission and reception of the EAW and all

related communications (FD article 7).

The EAW is applicable to acts committed in a member state punishable by its
law with maximum deprivation of freedom of at least 12 months, if they are still under
prosecution, or with a prison sentence of at least 4 months, if they have already been

sentenced. (FD article 2) This means a warrant can be issued for purposes of:

prosecution — the requested person must be a suspect under investigation for
crimes punishable with a custodial sentence (prison sentence) whose maximum is of

12 months or more;

sentence execution — the requested person must have been convicted to a

custodial sentence of 4 months or more.

The first case elicits some ambiguity. The FD talks of acts punishable "by a
custodial sentence or detention order of at least 12 months". Detention, which is not
defined in the FD, usually refers to keeping a person in prison during an investigation,
while he/she has not been convicted. Thus the FD seems to allow the EAW not only for
crimes with a maximum prison sentence of 12 months or more, but also for crimes
which admit a detention order keeping a person in prison during investigation for 12
months or more. However, any such cases would most likely fall within the first criterion
— one can hardly imagine a crime with a detention period longer than the sentence
period. Altogether, it is hard to understand the logic behind this explicit introduction of
the detention order concept.

The EAW abolishes double criminality checks, habitual in extradition, for a wide

range of offences catalogued in article 2, no. 2 — henceforth the EAW catalogue — if

' These institutional actors are prevalent in EAW provisions. On the other hand, the defendant has no
article specifically dedicated to him, he is not contemplated as a part in the FD’s general principles, where
states reign as subjects. Provisions on the defendant are subsumed under subsequent headings related to
the procedure itself. It could be argued that in this way the EAW sticks to administrative law and avoids
meddling with criminal law proper.
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they are punishable by the issuing state with a maximum custodial sentence or
detention order of at least three years. If both these conditions are met, the executing
state cannot refuse surrender, even of its own nationals, under the argument that it
does not recognise the offence as crime under its jurisdiction — the principle of mutual
recognition takes precedence. For offences outside the EAW catalogue, states may or
may not retain the double criminality check, according to their will. For offences within
the list but under the three-year threshold, the situation is not specified, so double
criminality remains by omission. The EAW catalogue may be changed at any time by

the EU council after consultation with European Parliament (FD article 2).

Notwithstanding these limits, a margin to condition or refuse surrender remains,
through the grounds for non-execution and guarantees that can be demanded to the
issuing state. Grounds for a mandatory non-execution exist if a sentence was already
served elsewhere for the warrant’s offences, if these are covered by amnesty under the
jurisdiction of the executing state, or if the requested person’s age exempts him/her
from criminal liability (FD article 3). Grounds for optional non-execution of surrender
are, under FD article 4: (1) offences subject to double criminality check that are not a
crime in the executing state, although in the case of tax crimes a mismatch of tax
regimes between countries is not a valid ground; (2) acts already under prosecution in
the executing state; (3) acts the executing state decided not to prosecute or that were
already sentenced elsewhere; (4) acts within the jurisdiction of the executing state
whose punishment is statute-barred; (5) acts already prosecuted, sentenced or served
in another state, other than the issuing state (ne bis in idem); (6) in case of a warrant
for sentence execution, decision of the executing state to execute the sentence itself
instead of surrendering the requested person for him to serve it abroad; (7) acts
committed, in whole or part, in the executing state, or outside the issuing state (FD
article 4).

Furthermore, the executing state can demand 3 different kinds of guarantees,
which, if not given, are in practice further grounds for non-execution: (1) guarantee of
retrial if the requested person was sentenced in absentia; (2) guarantee of review in
case of lifetime sentence; (3) guarantee of sentence serving at home for locals in case
of a warrant for prosecution, meaning that in case of prosecution of a national or
resident of the executing state, surrender can be subject to the guarantee that the
requested person will be returned to serve an eventual custodial sentence or detention
order in his country (FD article 5). It is up to the countries to specify further these

categories.
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With this arrangement, the issue of surrendering national citizens, and
conversely the right of not being extradited from one's home country (sentence serving
at home), is split into two different categories: in case a warrant is for prosecution, the
executing state can demand the guarantee that the person will be returned after
hearing (FD article 5, no. 3); in case it is for sentence execution, the executing state
has an optional ground for refusal of surrender and accordingly the choice of executing
the sentence itself (FD article 4, no. 6). In practical terms, there is little difference for
the national legislators: in either case they have the option to make mandatory or leave

to their judiciary the refusal of surrendering national citizens.

The issues of what and who set aside, the greatest part of the FD deals with
how a EAW is carried out, specifying the procedure to a great extent. We will try to
summarize its main features following its sequence of events, which we divide roughly

in the stages of:

= transmission;

» arrest;

» hearing;

= surrender decision;

= ftransfer.

The EAW procedure begins with the stage of transmission when a state issues
an EAW, either directly to an executing authority (with possible mediation of the
country’s central authority or the European Judicial Network) where the requested
person is known or believed to be located; and/or generically by introducing an alert in
the Schengen Information System (SIS), which has the same value as an EAW,
provided that an executing authority subsequently has access to the warrant’s content
(as defined in FD article 8), through SIS or through contact with the issuing authority
(FD article 9).

We refer to these two situations as direct and generic warrants. generic
warrants are usual when the requested person’s whereabouts are unknown; once he is
found within the EU and confirmed to be referenced in SIS, a direct warrant can be
sent, through contact between the issuing and executing authorities, beginning the

EAW’s regular execution process.

Within this stage of transmission, after a warrant has been received, the
executing authority verifies its validity according to the criteria listed above (nature of

the offences, double criminality, grounds for refusal, guarantees). It may consider the
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warrant invalid and refuse the execute it, or ask the issuing authority for further
clarifications. Only when these issues are sorted out can the procedure move on into
the next stage.

Arrest and hearing of the requested person are the following stages in the
execution of an EAW. They are relatively intermingled in the FD, but tend to be more
clearly separated in national laws. These stages comprise two important decisions, the
consent decision, where the requested person chooses whether to consent to his
surrender, and the detention decision, where the executing authority chooses whether
to keep the requested person under detention or release him provisionally while

awaiting the surrender decision.

Once the requested person is arrested, he has the right to being informed of the
warrant, its contents, the possibility of consenting to surrender, and assistance by a
legal counsel and an interpreter, following local law (FD article 11). The executing
authority decides according to its law whether to keep the requested person under
detention or release him provisionally until it decides on surrender, taking measures to
prevent absconding (FD article 12) — we call this the detention decision. if the
requested person voluntarily and in full awareness consents to his surrender, such
consent is in principle irrevocable, unless the executing state’s law explicitly determines
otherwise (FD article 13), and reduces the execution’s formalities, namely the

surrender decision’s time limits.

Hearing is a relatively underspecified moment in the FD. the requested person
is entitled to it if he does not consent to surrender; but nothing is said for the case
where he does consent (FD article 14) — in many countries, hearing takes place in this
case too. in case of prosecution, the requested person must either be heard or
temporarily transferred to the executing state, under conditions agreed by both states,
with the right to return to the issuing state before the surrender decision (FD article 18).
The scant provisions on hearing state that it must follow the executing state’s law, and
that a representative of the issuing country may take part in it (FD article 19). In the
end, the acts of the previous paragraph (information of the warrant, detention decision,

consent) tend to be integrated in the hearing session at the national level.

After arrest and hearing, it is up to the executing authority to decide on
surrender of the requested person — the surrender decision. The requested person’s
consent to surrender provides 10 days to come to a decision, absence of consent

provides 60 days. Where these deadlines cannot be met, the executing authority shall
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give reasons to the issuing authority and will have 30 further days to come to a
decision. Delays will have to be reported with justification to Eurojust and can give rise
to an evaluation (FD article 17).

Several circumstances are allowed to factor into the surrender decision
process. If there are multiple requests for the same requested person, including
extradition requests, the executing country must choose one between them, taking into
account the seriousness of the offences, the date of the requests and their purpose
(prosecution or execution of sentence) (FD article 16). The deadlines do not start
counting if the requested person enjoys privileges or immunity until these are waived.
The executing state must request such a waive immediately if it has the power thereto,
otherwise it is up to the issuing state to request it to whatever relevant authority (FD
article 20). If the requested person had been extradited from a third state, the executing
state must first ask that third state for authorisation to surrender him, and the deadlines
do not count either until such authorisation comes and the previous speciality rules are

relinquished (article 20).

Once a decision to surrender has been taken, the procedure enters the final
stage of transfer. There are 10 days to surrender the requested person, extensible
under impeding circumstances beyond the control of the states.'® Surrender may
exceptionally be postponed for serious humanitarian reasons, e.g. if it endangers the
requested person’s life or health’’ (FD article 23), or if the executing state has
prosecuted or sentenced the requested person for other acts, a situation in which
temporary transfer to the issuing state is also an option (FD article 24). Otherwise, if
the deadlines for surrender are not met, the requested person must be released. When
surrender follows through, the requested person is transported to the issuing state to

be prosecuted or serve his sentence.

Finally, after all this procedure from transmission of a warrant to transfer of a
requested person, the Framework Decision closes with some provisions concerning the
issuing state once it has the requested person in its hands. First and simplest, the
duration of arrest under the EAW will be deducted from the time to serve in the issuing
state (FD article 26).

® The FD seems to lack clarity in this point: it states that in case it isn’t possible to set a surrender date
within 10 days, the authorities will immediately contact each other and agree on a new date, and surrender
will take place within 10 days of that new date. This formulation seems to open the possibility that the new
date could be set for anytime.

" When such reasons have ceased to exist, the 10-day deadline restarts.
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The speciality rule establishes that the requested person cannot be prosecuted
or sentenced for acts other than those of the warrant. Several exceptions are specified
where that might happen however: states may notify the Council of the EU that they
allow that practice by omission; the requested person staying in the country of
surrender, having the opportunity to leave, after 45 days following discharge from the
EAW case; offences excluding restriction of liberty; renouncement of the requested

person to the speciality rule; at the request of the issuing state (article 27).

The subsequent extradition from the issuing state to a third state is similarly
subject to a convoluted set of rules. In principle, it cannot happen without the consent
of the original executing state. But again several exceptions follow, similar though not
equal to the previous: states who notify they allow that practice by omission; the
requested person staying in the issuing state, now turned into executing state, after 45
days of discharge; renouncement of the requested person to the rule. Otherwise,
consent by the original executing state is necessary. The original executing state must
give it within 30 days, it can only refuse it if the FD's grounds for refusal (as stated in
Arts. 3-4) apply (FD article 28).
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1.2. National transpositions and their
variations

Among the several national laws implementing this FD, we are interested here
in a comparative assessment of the Portuguese, Spanish, Italian and Dutch cases.
After some introductory considerations on them, we characterise these laws taking the
FD as the point of departure from which to explore their particularities in matters of
rights and guarantees, relevant authorities, and procedures. Issues not mentioned can

be assumed to have little relevant differences to the FD.

The Portuguese and Spanish laws are among the early transpositions of the
FD. Both are comparatively short and tend to follow closely the FD. The Portuguese
version differs by removing the preamble, present in the FD, which the Spanish version
keeps and adapts. Spanish law 3/2003 was enacted on 14 March 2003 and entered
into force the day after its publication, on 18 March 2003; Portuguese Law 65/2003 was
enacted on 22 August 20032 and entered into force on 1 January 2004.

The Dutch and Italian laws took longer to enact, considerably so in the Italian
case. The Dutch Surrender Act of 29 April 2004, which transposed the FD into Dutch
law, entered into force on 12 May 2004. It is more extensive than the other laws,
totalling 74 articles where others count 30 to 40 articles. It is perhaps the most
meticulous in terms of terminology (it has a specific article defining it) and specification
of rights and procedures in its articulation with internal law. It also differs in its internal
arrangement, not following the FD's standard of titled articles, making it harder to

compare with the FD and national laws on an article-by-article basis.

Italian Law n. 69 of 22 April 2005 was published on 29 April 29 2005, more than
a year and four months after the transposition deadline of 31 December 2003. It was
the last in the EU to transpose the EAW FD into national law, and had an elaboration
process worthy of note. The Italian government never transposed the EAW into Italian
law; it was in fact the political opposition who eventually presented a proposal to the
Chamber of Deputies. The bill went back and forth in Parliament through several
revisions negotiated between opposition and majority until it was approved (Marin,
2008).

'8 An initial draft law was submitted by some members of the Parliament (Proj. de Lei 207/1X, DAR, Il Série
A, n® 61/1X/1, 25/1/2003, p. 2460ss), and was later merged into the draft law submitted by the government
(Proposta de Lei n® 42/IX/1, DAR, Il Série A, n° 71/I1X/1, 20/2/2003, p. 3086ss).
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All these laws share to a certain point the same architecture, something to be
expected from national transpositions of a common overarching legal text. In broad
terms, the pillars of this legal architecture, close to the FD, are: general provisions and
definitions, procedures of execution, procedures of issue, and final, provisional or other
measures. Every law contains these as a main unit.® Within these constraints, each
law varies in its internal ordering and subsumption of specific articles to these units.
Some laws stay closer to the FD, such as the Portuguese and Spanish, others add to it

or rearrange it significantly, such as the Italian and Dutch laws.

1.2.1. Rights and guarantees

The laws under consideration contrast with the FD in matters of rights and
guarantees through the extent to which they use the three main ways left by the FD to
condition or refuse surrender — the preservation of double criminality for offences
outside the EAW catalogue, the enforcement of the optional grounds for refusal and of
the guarantees to demand to the executing state — and how they grant the right to
appeal.

Portugal enforces double criminality checks for any offence outside the EAW
catalogue (copied verbatim into article 2.2), surrender being admissible only where the
underlying acts “constitute an offence under Portuguese law, whatever the constituent

elements or however it is described” (pt article 2.3).

The optional grounds for non-execution remain optional, left to the discretion of
Courts (pt article 12). However, as noted by Caeiro and Fidalgo (2009), the ne bis in
idem principle was erroneously transposed: the FD refers in the end of this provision to
"the law of the sentencing country" (FD article 4.5), which is turned into "Portuguese
law" (pt article 12, f). The mandatory grounds for refusal are extended with two
situations taken from the FD's Preamble, probably due to the fact that the Portuguese
law doesn't have a preamble: acts punishable with death sentence or any punishment
causing irreversible damage to physical integrity, and warrants issued for political

reasons (pt article 11, d-e)

Two of the three demandable guarantees are turned from optional into

mandatory, those of retrial for decisions in absentia and review of lifetime sentences,

¥ The Spanish law stands alone in placing issue before execution of an EAW in its arrangement of
chapters.
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while the guarantee of sentence serving at home remain optional. In the case of
decisions in absentia, there is the slight difference that Portuguese law accepts not
only a guarantee of retrial, but also a guarantee of appeal. This addition, unique to
Portuguese law, derives from a translation mismatch of the FD,?° which could prove
problematic.?* On the rights of the requested person, it is added that an interpreter will
be free of cost to the requested person (pt article 17.3).

A significant addition lies in the provisions on appeals. The Portuguese law
admits in article 24 appeals on the detention and surrender decisions. Such appeals
must be lodged within 5 days of the decision, always stating their grounds (presented
up to five days after the initial request), directly to the Supreme Court of Justice, which
has 10 days to respond, and 3 days to send it back to the lower instance court (pt
article 25). EAW cases have priority in the Supreme Court to facilitate swiftness of the

procedures.

The Spanish law is more willing to rely on the discretion of executing
authorities, being the less prescriptive of the laws under consideration on the rights and
guarantees it demands for surrender. It is the only one which does not enforce double
criminality checks for crimes outside the EAW catalogue, leaving surrender in such
cases to the discretion of Spanish courts, so a Spanish judge is the only one who has
the possibility of surrendering a requested person even for crimes outside the EAW

catalogue that are not a crime under Spanish law (es article 9.2).

All the optional grounds for refusal of surrender remain optional, with a slight
difference on the decision of the executing state to execute a sentence itself instead of
surrendering abroad (FD article 4.6): Spain is obliged to make that decision for Spanish
nationals (but not residents or persons staying in the territory, as in the FD), except if
they agree to serve the sentence abroad (es article 12, f).As to the guarantees
demandable, only guarantee of review of lifetime sentences is mandatory. Guarantee
of return after surrender in a prosecution remains optional for Spanish judges to
require, and guarantee of retrial in case of a sentence in absentia is not mentioned,
leading to believe that Spanish judges cannot refuse a warrant for that reason (es

article 11). No appeals are allowed on the surrender decision (es article 18), but the

% Where the English version of the FD states that surrender may be conditioned to guarantee that the
individual will have opportunity “to apply for a retrial of the case in the issuing member state and to be
present at the judgement” (FD Article 5.1), the FD's Portuguese version states “to lay an appeal or apply
for a retrial etc.”, a formulation kept intact by Portuguese Law.

2! 1n an EAW issued to the Netherlands, Portugal provided a guarantee of appeal but not of retrial, leading
to its refusal (Alves, 2005).
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detention decision can be appealed to the sala de lo penal of Audiencia Nacional (es

article 17), the court centralising all EAW cases received by Spain (see below).

The Italian law takes a more explicit stance concerning the EAW'’s relation to
Italy’s Constitution and international treaties. article 1 states the law transposes the FD
into Italian law, “insofar as these provisions are compatible with the supreme
constitutional principles governing fundamental rights, in terms of freedom and a just
trial”, while article 2 (Constitutional guarantees) subjects enforcement of an EAW to
due respect for the fundamental rights established by the Convention for Protection of
Human Rights and Fundamental Freedoms,* and the right to a fair trial established by
the Italian Constitution. article 1 also states that a warrant must be signed by a judge
and state its reasons, in case it is for purposes of prosecution, or be based on an
irrevocable sentence, if it is for purposes of sentence execution (it article 1.3). A
warrant signed by a prosecutor would likely not be accepted under these provisions,
which might be an issue with several countries which allow it, in full respect of the FD.
The irrevocability of a sentence, a demand unseen in the other laws under
consideration, may also raise contention in dealings with other countries, who may be

hard-pressed to guarantee it.2

It is in the issues of double criminality checks and grounds for non-execution
that lie the most contentious particularities of Italy's EAW implementation. The Italian
law turns the FD around by making double criminality the rule upfront — “ltaly shall
enforce the EAW only in cases where the act is also considered to be an offence under
Italian law” (it article 7.1) —, only to make an exception for the EAW catalogue (in
considerably altered form, as we will see) in the following article. Although in practice
other laws, such as the Portuguese, also retain double criminality checks to the
maximum extent allowed, this inverted order of precedence could be seen as a signal
of mistrust towards the European legislator. Aggravating circumstances are excluded
from the calculation of the penalty for which EAWSs are applicable (it article 7.3). This is
a relevant issue, given the silence of the FD on the matter, and the Italian legislator

was one of few taking care to address it through law, rather than leaving it to case law.

Within double criminality, more than its preservation, it is Italy's particular

transposition of the EAW catalogue that has raised attention. Contrary to the other

22 Namely, the right to liberty and security and the right to a fair and public hearing.

% For example, in Portugal sentences become irrevocable only after a decision of the Supreme Court or
after 90 days without appeal on a decision of a first-instance court or appeal court — in the whole
irrevocability can last several months after an initial decision.
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countries under analysis, it is not a verbatim translation of the FD’s formulation, but
instead a full conversion adapted into Italian legal categories, listed exhaustively in
article 8.1. Sometimes the correspondence is straightforward, other times it is not, with
the ltalian version being more detailed. For example, for the FD's offence of
"participation in a criminal organisation”, the Italian version adds that it is of "3 or more
persons with the aim of committing a number of offences" (it article 8.1.a). The offence
of "illicit trafficking in narcotic drugs and psychotropic substances" becomes "selling,
offering, ceding, distributing, trading, purchasing, transporting, exporting, importing or
procuring for others substances which, according to the legislation in force in European
countries, are considered to be narcotic drugs or psychotropic substances" (it article
8.1.e). To some authors, this was an attempt to address threats to the Italian
constitutional principle of taxativity caused by the lack of definition of the EAW
catalogue, but in practice it would reintroduce double criminality control, by asking the
Italian judge to check if a warrant’s offences correspond to a crime under lItalian terms,
where only the criminal qualification of the issuing state should matter under the spirit
of the FD (Impala, 2005, p. 71; Marin, 2008, pp. 261-263).

Yet another possibility of refusing surrender on double criminality grounds is
introduced in article 8.3, which states that surrender shall be refused for an Italian
citizen whose acts are not crime under Italian law and who was not conscious, without
negligence, of their status as a crime. This principle of excusable ignorance, common
across many countries, has nevertheless been considered in this context a
discrimination in favour of Italian citizens, raising problems of compliance with general
principles of EU law, because it aims to protect a domestic constitutional principle and
was not provided for in the FD (Impala, 2005, p. 72).

The grounds for non-execution is the other dimension through which Italian
law differs significantly from the FD. All the optional grounds for refusal are turned into
mandatory,* and, more importantly, some additional grounds are added, mostly taken
from the Italian Criminal Code. Altogether, article 18 of the Italian law has 20
mandatory grounds for refusal, quite more than 3 mandatory and 7 optional grounds
foreseen by the FD.”® These include: if there was consent of the person whose right

was infringed (18.1.b); if the offence was committed (under Italian law) to exercise of a

% With one exception for the case of surrendering an Italian national or resident to serve a sentence
abroad. Article 18 (r) reinstitutes the court’s discretion to decide in this case: “if the EAW has been issued
for purposes of executing a custodial sentence or detention order, should the requested person be an
Italian citizen, provided that the Court of Appeal order the custodial sentence or detention order be
executed in ltaly accordance with its internal legislation”.

% See FD grounds for refusal, p. Erro! Marcador ndo definido..
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right, fulfil a duty, or was determined by chance or force majeure (18.1.c); if there are
no limits to preventive detention in the issuing state (18.1.e); if the object of the EAW is
a political offence (18.1.f); if there is reason to believe the underlying sentence does
not respect the minimum rights of the requested person (18.1.9); if the requested
person is pregnant or mother of children under the age of three (18.1.s); if the coercive
measure® underlying the warrant lacks justification (18.1.t); if the sentence underlying
the warrant is contrary to the fundamental principles of the Italian legal system (18.1.v).
The remaining provisions deal mostly with the FD's 3 mandatory grounds for refusal

and with provisions on fundamental rights transposed from the FD's preamble.

As to the three demandable guarantees, for all the restrictions the Italian law
places on surrender, it does maintain them as optional, leaving its enforcement to the

discretion of courts.

The Italian law allows appeals to the Court of Cassation by the requested
person or the public prosecution “against the measures deciding upon the surrender” —
in practice the detention and surrender decisions — within 10 days, which may regard
matters of law but also matters of substance (it article 22). The Court of Appeal and
Court of Cassation, usually 2nd and 3rd instance courts, function for the EAW as 1st
and 2nd instance, so the Court of Cassation exceptionally deals with matters of
substance other than law. This is an arrangement similar to the Portuguese. An appeal
suspends execution of an EAW and gives the Court of Cassation 15 days to decide
upon it, though no consequences are foreseen if it does not. The decision will be joined

to the case’s files as well as communicated via fax directly to the Ministry of Justice.

Finally, the Dutch surrender act raises an issue on the applicability of the EAW
itself even before double criminality and grounds for refusal are considered,. The EAW
scope of applicability follows the same rules of the FD for prosecution cases (acts
punishable with 12 months or more) and sentence execution cases (sentences of 4
months or more). However, in the first case, this is both under the law of the issuing
state and of the Netherlands itself. In the second case, the sentence execution criteria
must apply together with the prosecution criteria. For example, a warrant with a
sentence of 6 months for offences with a maximum sentence of 10 months would be
invalid in the Netherlands. In sum, surrender from the Netherlands for crimes with

maximum sentence lower than 1 year is impossible. This raises questions with the

% n Italy, the English translation most commonly used is precautionary measure.
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principle of mutual recognition. The EU Council’s evaluation report of the EAW in the

Netherlands noted:

“As to conviction cases, the Netherlands implementing law requires not
only that the sentence passed against the requested person is of at least 4 months
but also that the related offence is punishable, by virtue of the law of both the
issuing Member State and the Netherlands, by a custodial sentence of at least 12
months. The experts team noted that this regime is not in line with article 2(1) and
2(4) of the Framework Decision. The Netherlands authorities confirmed that they
are not considering amending their legislation in this respect (...) wording is not
clear enough when saying that surrender shall be allowed for ‘serving of a
custodial sentence of four or more months’, in the sense that it could provide a
basis for considering that the 4-month period refers not to the duration of the
sentence imposed but to the time to be actually served.” (Council of the EU, 2009,
p. 30)

Double criminality is retained for crimes outside the EAW catalogue, although

the catalogue is accrued in its Dutch transposition with the crime of manslaughter.

The Dutch law turns most optional grounds for refusal of an EAW into
mandatory, with three exceptions: on acts already under prosecution in the executing
state (FD article 4.2), the Minister of Justice can decide, on advice of the public
prosecutor’s office, to suspend the Dutch prosecution and enable surrender abroad (nl
article 8.2); on acts the Netherlands has decided not to prosecute (FD article 4.3),
either because its criminal law is inapplicable or a trial abroad is preferred, a surrender
decision is also possible (nl article 9.3); on acts committed on the Netherlands or
outside the issuing state (FD article 4.7), refusal of surrender can be waived at a
reasoned request of the public prosecutor (nl article 13.2). Other than this, the rule is to

refuse surrender.

Two of three demandable guarantees are turned into mandatory: retrial for
cases in absentia and sentence serving at home.? In the latter case, Dutch law is

protective of Dutch citizens to a great extent. Dutch nationals will only be surrendered

" The only reference to life sentences is found in Articles 8 ("For the purposes of this Act, life sentences
and custodial sentences of indefinite period shall be equated to custodial sentences longer than 12
months") and 45 (a Dutch prosecutor issuing a warrant will state that the Netherlands provide measures of
clemency for lifetime sentences).

The issuing public prosecutor shall state as follows in or with a European arrest warrant:

that, if the punishable offence underlying the European arrest warrant carries a life sentence, Dutch law
allows the possibility of clemency, where appropriate, for the imposed punishment or order.

Since no other reference is made, This leads to believe that
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abroad for purposes of prosecution, and this under guarantee of returning for serving
an eventual sentence in the Netherlands. They cannot be surrendered to serve a
sentence abroad, in such case the Dutch state will always execute the sentence itself.
Thus, contrary to other countries we have seen, the option to have nationals serve their
sentences in their home country is turned into obligation (nl article 6). This has been
interpreted by the EU as discriminatory against non-Dutch citizens and contrary to the
spirit of the FD (Council of the EU, 2009, p. 46).

There are no appeals in Dutch law except on legal grounds. The surrender
decision of the Amsterdam District Court (ADC) is final, neither public prosecution nor
the requested person have the right to appeal. The only exception is an appeal on legal
grounds by the prosecutor-general to the Supreme Court (nl article 29). To Kurtovic
and Langbroek (2008: 14), this results in a concentration of power at the ADC which is
not checked upon by any other authority, and consequently a restriction of the
requested person’s legal protection, though at least an independent judgement is

guaranteed, since political power has no say in the decision.

1.2.2. Authorities

The main issue of interest concerning authorities is the degree of centralisation
chosen by states, especially on the execution procedure. Since the thrust behind the
EAW is to remove the middleman (governments) in favour of direct contact between
judicial authorities, the rule is for any court to be a legitimate issuing authority, with the
partial exception of Italy, where courts are compelled to channel their contacts abroad
through the Ministry of Justice. Executing authorities are considerably fewer, with some
countries opting for a single all-encompassing national authority (Spain, Netherlands).
There is also some variety in the existence and role of central authorities as allowed by
the FD. We briefly sketch the structure of EAW authorities in each of the four countries

considered.

In Portugal issuing authorities are all criminal courts and agencies with
competence to prosecute, either through the instances of a judge or a public
prosecutor. Portugal has 3 tiers of criminal courts, consisting in the widespread first-
instance courts (Tribunal Judicial), five second-instance courts or appeal courts in
Lisbon, Oporto, Coimbra, Evora and Guimarées; and the last-instance Supreme Court
(Supremo Tribunal de Justi¢ca) in Lisbon. In the bigger urban centres there is further

specialisation within the first instance: in the phase of prosecution, prosecutors can
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work in a separate department for criminal investigation (DIAP, Departamento de
Investigacdo e Acgdo Penal) and judges in a preliminary investigation court (Tribunal
de Instrugdo Criminal), assuming the judicial acts before the phase of trial that are
concentrated in first-instance courts for smaller regions. All these agencies are

competent to issue warrants.

As to execution, the five appeal courts are the sole executing authorities
designated by law, concentrating the EAW cases received from abroad (pt article 15).
The Public Prosecutors Office (Procuradoria-Geral da Republica or PGR, also known
as Ministério Publico) is designated as the central authority for the EAW (pt article 9).?®
This is a "light" central authority: the PPO's Documentation and Comparative Law
Office is responsible for facilitating communications abroad and for maintaining a
centralised archive of outgoing and incoming EAW cases, but local courts can forego it

and conduct an EAW process wholly on their own.

In Spain, issuing authority is a judge at any Spanish court with criminal
competence, as in Portugal. These can be preliminary investigation courts (Juzgados
de Instruccion), provincial courts (Audiencias Provinciales), the national central court
specialized in higher criminality (Audiencia Nacional), courts for the execution of
sentences, second-instance courts as the 17 higher courts of justice (Tribunales
Superiores de Justicia) of Spain's autonomous communities, and the last-instance
Supreme Court (Tribunal Supremo). Only judges are an issuing authority, not
prosecutors, because Spain lacks the typical figure of prosecutor, attributing its

competences to so instruction judges (jueces de instruccion).

On the other hand, there is only one executing authority for the whole country,
the Audiencia Nacional of Madrid. Two bodies within this court have competence for
EAW decisions: the central preliminary investigation unit (Juzgado Central de
Instruccién) if the person consents to surrender, and the criminal division (Sala de lo
Penal) if the person does not consent to surrender. The Spanish Ministry of Justice is
the central authority (es article 2). This role, similar to Portugal, is not endowed with

special competences or responsibilities, so local courts can forego it.

In ltaly, issuing authorities are all criminal courts, through their judges or
prosecutors, specified in thorough manner based on the code of criminal procedure (it

article 28).”° These can be first-instance courts for judging regular criminality

28

29t Article 28.1: “A European arrest warrant is issued:
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(Tribunale) and serious criminality (Corte di Assise), second-instance courts for regular
(Corte di Appello) and serious criminality (Corte di Assise di Appelo) and the last-
instance Supreme Court, also known as Court of Cassation (Corte Suprema di
Cassazione).

Where in other countries judges Executing authorities are the second-instance
courts (corte di appello) of the district where the requested person has fixed residence,
domicile, or temporary residence, and the Court of Appeal of Rome if these are
unknown. For concurrent warrants on the same offences involving several persons, the
same rules apply for determining jurisdiction: the court of appeal where the greatest
numbers of requested persons have fixed residence, domicile, or temporary residence,
and the Court of Appeal of Rome if these are unknown. For generic warrants, the court
of appeal where the arrest occurred has jurisdiction (it article 5).

The Ministry of Justice is the central authority designated by law (it article 4),
indeed invested with the most powers of the countries considered. It centralises the
administrative transmission and reception of EAWs and related correspondence,
translations® etc., mediating between the Italian court and the foreign judicial authority,
and is also responsible for the transfer arrangements. Direct contact between
authorities is possible only “within the limits and the methods provided for by
international agreements” and “on condition of reciprocity”, and the Ministry has to be
given immediate knowledge of the issue or receipt of an EAW (it article 4). The Italian
legislator chose thus to use the centralising possibilities of FD article 7 to the fullest
extent, possibly beyond the role of administrative assistance originally envisioned in the

Framework Decision.*

In the Netherlands, any public prosecutor of a criminal court is an issuing

authority (nl article 44), but not judges.* The Netherlands have a three-tiered court

a) by the judge who has applied the precautionary measure of prison custody or house arrest;

b) by the public prosecutor through the judge indicated in article 665 of the code of criminal procedure
who issued the order to execute the custodial sentence mentioned in article 656 of the same code,
provided that it consists of a custodial sentence of least one year and provided that its execution is not
suspended;

¢) by the public prosecutor identified in accordance with article 658 of the code of criminal procedure as
far as the execution of detention orders is concerned.”

%0it Article 28.2.

s According to Impala (2005, p. 69), “this provision was the subject of bitter parliamentary debate, which
first saw it introduced, then rejected by the Chamber, and finally reintroduced in the Senate in its modified
version”, with the addition at the last moment of paragraph 4 to Article 4, allowing the possibility of limited
direct contact between judicial authorities.

2 As explained in the Dutch case study, issue is coordinated by specialised prosecutors at the five
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system consisting of district courts (19), appeal courts (5) and the Supreme Court
(Hoge Raad). The Netherlands Prosecution Service is organised on these lines,
although its Supreme Court offices are independent and endowed with special tasks

and powers.

On the other hand, there is only one executing authority, the Amsterdam District
Court (ADC), and correspondingly its District Public Prosecutors Office (DPPA),
centralising all EAWSs received by the Netherlands (nl article 1 and 20.1). Where in
other countries judges tend to be more prevalent, the public prosecution assumes here
a leading role in execution procedures, being responsible for the transmission and
handling of EAWS, even being able, in case there is consent to surrender, of leading
execution from start to finish with no intervention by a judge, as we will see in the

following section. No reference is made in Dutch law to a central authority.

1.2.3. Procedures

The degree of variation of procedures depends more on the specifics of each
country’s system than on diverging approaches of the legislators, which tend to
manifest more clearly in the dimension of rights and guarantees we analysed
previously. We focus our attention mostly in the procedures involved in executing an
EAW, since issuing procedures are simpler and involve little national variations. We will
try to stress the particularities of the various execution procedures following the
sequential phases we defined in the FD’s analysis: warrant transmission, arrest,

hearing, surrender decision and transfer.

In Portugal, the procedural dimension of the EAW is where Law 65/2003 adds
more of its contribution to the FD. EAW procedures are a matter of urgency according
to the FD (FD article 17.1), which is materialised by the Portuguese legislator as the
non-suspension of such procedures by judicial holidays, weekends, or working hours
(pt article 33).

In the transmission phase, after reception of an EAW the public prosecution
office at the appeal court will arrange for its execution within 48 hours, and the judge
will issue within 5 days an initial ruling on the validity of the warrant, returning it to the
public prosecutors in case it is valid, asking for clarifications to the issuing authority in

case it is not (pt article 16).

International Legal Cooperation Centres of the Dutch PPO, but the local prosecutor has the ultimate word.
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Arrest is governed by the rules of the Portuguese code of criminal procedure.
When the requested person is arrested, the authority performing the arrest, usually a
police force, will notify in written form as soon as possible the public prosecution at the
appeal court. The requested person will be presented for hearing within 48 hours to a
judge at this court.

Hearing is meant for the judge to interrogate the requested person and decide
whether to keep him in detention (detention decision), following the Portuguese Code
of Criminal Procedure (PCCP). For the hearing, the judge will appoint a legal counsel
to the requested person in case he/she doesn’t have one. At the hearing, the judge will
identify the requested person and inform him of the warrant and his rights, as well as
the possibility of renunciation of entitlement to the speciality rule. The answers of the
requested person must be formally recorded in written record and signed by the
requested person and his counsel (pt article 18). In case it is impossible to present the
requested person to an appeal court — for example, on weekends — a first-instance
court can temporarily validate the arrest and apply a coercive measure, until the next
working day, when the requested person should be presented at the appeal court (pt
article 19).

Consent to surrender, to be given at the hearing, follows the FD’s rules (pt
article 13), no exception to its irrevocability is introduced. In case the requested person
opposes surrender, his legal counsel is given opportunity to make allegations, based
on mistaken identification of the requested person or the existence of grounds for
refusing execution, to which the public prosecutor can respond. Evidence can be
submitted at the hearing. At request of the counsel, the judge can set a later date to file

opposition and submit evidence (pt article 21).

Portuguese law allows keeping the requested person under detention pending
the surrender decision and subsequent appeals: 60 days detention in the absence of
appeals, 90 days with an appeal to an appeal court, and 150 days with an appeal to the

Supreme Court.*®

% There is a terminological ambiguity here that might come into conflict with Portuguese criminal law. The
Portuguese EAW law translates detention into detenc&o, but detengéo in Portuguese criminal law means
what we call here arrest. The Portuguese code of criminal procedure (PCCP) defines detencdo as an act
destined solely to take a person before a judge to interrogate and possibly subject him to a medida de
coaccdao (coercive measure) within 48 hours. Detencdo can only last 48 hours, it is the medida de coacc¢éo
resulting from it that can last longer. For the defendant to be kept under priséo preventiva (provisional
custody), the gravest coercive measure that corresponds to keeping him under detention, the
preconditions for all such measures must be met — either risk of absconding, risk of disturbing the
investigation, or risk of continuing criminal activity (PCCP Article 204) — and the offences must be
punishable with maximum imprisonment greater than 5 years (PCCP Article 202). Lighter measures are
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The surrender decision and deadlines follow the FD’s formulation of 10 days
with consent and 60 days without consent, but one subtle difference appears. In the
FD, article 15 remits the time limits of the surrender decision to the subsequent article
17, which establishes the 10- and 60-day limit. In Portuguese law, articles 22 and 26
are functional equivalents of these, but article 22 sets itself a 5-day deadline after
hearing for the decision of executing the warrant, while article 26 keeps the original 10-

and 60-day formulation.

In the stage of transfer, the Portuguese law reveals a significant omission: the
mandatory release of the requested person if the 10-day deadline for transfer is
breached. Portuguese article 29 closely replicates the FD's article 23 on time limits for
surrender, except for this important provision at its end (FD article 23.5). This lack of
regulation may become problematic. To Caeiro and Fidalgo, "Portuguese courts may
not apply article 23(5) of the FD, despite its obvious direct effect, since article 34(2)(b)
EU [Amsterdam treaty] clearly excludes the right for individuals to rely on the direct
effect of the norms of a Framework Decision" (Caeiro & Fidalgo, 2009, p. 449). This is

an issue that may arise in case law.

A slight procedural difference appears in the possibility of surrender or
subsequent extradition to a third country. Among the conditions allowing it in the FD
(article 28), most of them carried over into article 8 of the Portuguese law, one is
omitted: when the requested person has not left the issuing country within 45 days
having had the chance to (FD article 28, 1).

Turning to Spain, arrest follows the Spanish criminal procedure (Ley de
Enjuiciamiento Criminal). The Audiencia Nacional informs the issuing authority when
an arrest takes place. The requested person will be taken within 72 hours to a judge at
Audiencia Nacional (es article 13), who will proceed with the hearing in presence of a
public prosecutor (Ministerio Fiscal), the requested person’s legal counsel and an
interpreter, if necessary. As in Portugal, after being given the usual information on the
warrant and his rights, and the possibility of renunciation of entitlement to speciality
rule, the requested person will be asked if he consents to surrender, with due care
taken to ensure full awareness on his part about the decision and especially its
irrevocable nature. If he consents, this will be formally recorded and the record signed
by the requested person, the clerk of court, the public prosecutor and the judge.

Renunciation of entitlement to the speciality rule, if appropriate, will follow the same

available, allowing the defendant to be released provisionally. The national EAW law talks however of 60-,
90- and 150-day limits for detencéo, instead of provisional custody, which contradicts the PCCP’s
terminology.
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procedure. If the requested person does not consent to surrender, the judge will hear
both parties about grounds for refusing or conditioning surrender (the public prosecutor
is always heard in either case), and take any evidence that is submitted. If evidence
cannot be submitted during the hearing, a time limit will be set for it, taking into account
the time limits for the surrender decision (es article 14).

The choice between multiple requests (e.g. EAW and extradition requests), left
by FD article 16 to the consideration of states, means in Spain the EAW is suspended
while the Ministry of Justice submits the issue to the Council of Ministers. If the Council
gives preference to the extradition, the Audiencia Nacional will be notified and notify in
turn the EAW issuing authority of the outcome; if the EAW is chosen instead, the
Audiencia Nacional will be notified and resumes the procedure (es article 23).

Time limits for the surrender decision follow the 10- and 60- plus 30-day rule. A
decision on surrender without consent is transferred, within the Audiencia Nacional,
from the Juzgado Central de Instruccion to the Sala de lo Penal (in Portugal, the same
judge decides on both cases). As usual, if time limits for transfer are surpassed, the
requested person will be released, but Spanish law specifies that this is no ground for
refusing to execute a subsequent warrant based on the same facts.

Focusing now on ltaly, when the Ministry of Justice receives a warrant, it
transmits it without delay to the territorially competent Court of Appeal, whose president
informs the competent public prosecutor of the warrant. Some verifications ensue: if it
turns out that another court of appeal has jurisdiction, the president will immediately
forward the warrant there; if there are problems with reception or authenticity of the
information, he will handle them directly with the foreign authority (it article 9.1-9.3).
Here comes also into play the documentation demanded, which merits a specific

reference.

The Italian law demands quite a bit more information to execute a warrant than
that of the warrant itself (as specified by FD article 8). The issuing authority will also
have to attach a copy of the decision on the basis of the warrant, “a report of the
offences of which the requested person is accused, with evidence of the sources of
proof, the time and place in which the offences were committed and their legal

classification”, “the text of the legal provisions applicable, with an indication of the time
and duration of the penalty”, and finally any other information helpful to determine the

identity and nationality of the requested person (it article 6.3-4). It is interesting to note

53



The European arrest warrant in law and in practice

that a warrant issued by lItaly, as specified in Arts. 28-33 of the Italian law, does not

have to supply all this information.

If some information is missing (it article 6.2), if there are grounds for refusal of
surrender (it article 18), or if further guarantees should be requested of the issuing
state (it article 19), the executing court will request clarifications either directly or
through the Ministry of Justice to the foreign authority. Italian article 16 makes here a
significant addition beyond FD article 15.2: if a response does not arrive within 30 days,

automatically “the court of appeal shall reject the request” (it article 6.6).

These issues set aside, the detention decision follows: the president of the
Court of Appeal convenes the Court, consults with the public prosecutor, and decides
whether to issue an order (which must state its reasons on pain of nullity) to apply a
coercive measure, taking care to avoid absconding and respect the provisions of the
Criminal Code and Code of Criminal Procedure, thoroughly specified.** No coercive
measure can be applied if there are reasons to believe that grounds for refusal exist.
As was said before, this decision can be appealed by the requested person or the
public prosecutor on grounds of violation of the law (it article 9).

If a coercive measure is ordered, the requested person will have to be heard
within 5 days of arrest by the President of the Court. The requested person’s counsel
will have to be notified of the hearing with 24 hours advance. The president, or judge
delegated by him, has then to set a date within 20 days of the measure’s execution for

a hearing in camera where the surrender decision is taken (it article 10).

The procedure up to hearing the requested person is a bit different in the case
of a generic warrant. When the police arrests a person referenced in the system, it has
24 hours to make him/her available for hearing to the president of the Court of Appeal
of the place of arrest, and will immediately notify the Ministry of Justice, who will in turn
notify the issuing state and require the EAW and associated documentation (it article
11). The police itself gives the requested person the information on the warrant and his
rights, appoints him a legal counsel in case he doesn’t have one, whom it notifies of the
arrest (it article 12). Within 48 hours of receiving the report of arrest, the president of

the Appeal Court will question the requested person.

* it Article 9.5: “The provisions of Title | of Book IV of the Code of Criminal Procedure shall be observed
where applicable in matters concerning personal preventive measures, with the exception of Article 273,
paragraphs 1 and 1-bis, Article 274.1 (a) and (c), and Article 280”.
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At the hearing of the requested person, the president of the Court of Appeal, the
public prosecutor, the requested person, his legal counsel and if necessary an
interpreter will be present. The president will first give the requested person the usual
information on the warrant and his rights, unless it has already been given by the
police. The requested person will be asked whether he consents to surrender. If so,
consent will be recorded in a special report and is irrevocable (it article 14).
Notwithstanding a consent to surrender, it is specified that the decision on the
execution of the warrant will be taken in camera after consulting the public prosecutor,
the requested person’s counsel, the requested person, and eventually a representative

of the issuing state (it article 15.1).

Time limits for the surrender decision and transfer follow the European
prescription, but not the consequences of breaching them, which are harsher. Of the
three main deadlines — 10 days for a surrender decision with consent (it article 14), 60
days (plus 30 under special circumstances) without consent (it article 17), and 10 days
to transfer — only for a breach of the last one does the FD specify a significant
consequence other than informing Eurojust, the release of the requested person. In
Italy, a breach in any of these deadlines leads to release (it article 21, 23). Impala
(2005, pp. 73-74) considers this more coherent than the FD — which gives room to hold
a person indefinitely until a surrender decision is taken but becomes stringent once it
has been — but that it makes the Italian solution as respectful of individual freedom as it

is disrespectful of the FD.

Finally, looking at the Netherlands, the Dutch procedural system is the one
who stands more apart among the countries in study, by the greater protagonism it
places on the public prosecution, specifically the District Public Prosecutors Office at
Amsterdam District Court (DPPA), who can take decisions usually reserved to judges

in the other countries under consideration.

When a warrant is received, the public prosecutor in Amsterdam checks its
validity; if he believes surrender is not allowable on the basis of the warrant received,
he notifies the issuing authority;*® he will also request if necessary information on other
criminal proceedings in the Netherlands involving the requested person, and whether
they can be suspended (nl article 23). The prosecutor then has 3 days to request the
court to deal with the warrant, upon which a judge will schedule a hearing of the

requested person, taking into account the surrender decision’s time limits (nl article 24).

% This gives public prosecutors the power to refuse surrender without going through a judge. See EU
Evaluation Report on the Netherlands(???)
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The Dutch law establishes a distinction between provisional arrest and arrest,
based on the difference between generic and direct warrants.*® Provisional arrests are
based on an alert in SIS (nl Arts. 15-19). A provisional arrest is ordered by public
prosecutor or deputy (or any investigating officer in their absence), who hears without
delay the requested person and decides whether to keep him under police custody for
a maximum of 3 days (extendable once by 3 further days), until he is heard by a judge.
If the requested person is arrested outside Amsterdam, he must be transferred to the
DPPA within this term of police custody. The DPPA may set him free or take him to a
judge, who may order his detention pending the surrender decision. However, if no
EAW is received within 20 days, he must be set free. When the EAW is received, the

provisional arrest turns into an arrest, with due notification to the requested person.

An arrest, as opposed to a provisional arrest, takes place when there is a valid
EAW received directly from the issuing authority (nl Arts. 20-21). The requested person
must be brought within 24 hours to a public prosecutor, who decides whether to hold
him under police custody until hearing. The term for police custody is 3 days, non-
extendable as in provisional arrest. In the situation of arrest, the requested person can
be kept in detention while awaiting a surrender decision. In both provisional arrest and
arrest, police custody can be lifted and the requested person freed at any time before
hearing by the ADC or the DPPA.

There is the possibility of an immediate surrender within the police custody term
(3 + 3 days in provisional arrest, 3 days in arrest), bypassing transfer to Amsterdam (if
necessary) and a court hearing, if both the requested person and a public prosecutor at
the ADC assent to it (nl Arts. 17.3, 21.7).

In another important difference, the Dutch law introduces a distinction between
an abbreviated surrender procedure and a standard procedure, according to the
requested person’s consent to surrender. This distinction has consequences in the

hearing and surrender decision stages.

The abbreviated procedure has the unique feature that it grants the public
prosecution exclusive competence for the surrender decision. Consent to surrender
differs to the other laws considered in that it is given directly to the public prosecution,
grants it exclusive competence for the surrender decision, and foregoes a court
hearing. Thus the act of requesting the requested person for his consent to surrender is

excluded from the court hearing and moved into the previous stages of conversation

% See the distinction generic/direct warrants, p. Erro! Marcador ndo definido..
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between the requested person and the public prosecution. Another significant feature is
the bundling of consent with the speciality rule: consent to surrender automatically
implies renouncement of entitlement to the speciality rule. As usual, the requested
person must be warned beforehand of the possible consequences of consent. Consent
is irrevocable, as with the other laws under analysis (nl Arts. 39-43).

Within the standard procedure, the court hearing (nl Arts. 25-27) follows the
European and national prescriptions described previously, though different aspects are
stressed. The session is public, unless there is a request or a good cause to hold it
privately, which must be stated in the session’s reports. The requested person must
appear only if obliged by the court, whereas the public prosecutor must always be
present. Concurrent warrants for the requested person must be brought up at the
session by the public prosecutor, along with his opinion on which should be given

priority, following an extensive set of criteria (nl article 26.3).

Another relevant point is the possibility of the requested person pleading not
guilty for the acts underlying the warrant and have the court examine this plea (nl
article 26.4). The court must refuse surrender if it considers "there can be no suspicion
that the requested person is guilty of the acts for which surrender is requested” (nl
article 28.2). If it decides to surrender despite this plea, "the verdict shall state the
courts finding concerning that plea" (article 28.6). The court will also rule whether to
keep the requested person under detention pending the surrender decision (detention

decision).

The surrender decision’s time limits are, as usual, 10 days with the requested
person’s consent (abbreviated procedure) (nl article 40), 60 days without consent,
extendable by 30 days (standard procedure) (nl article 22). In case no decision is made
in the 60- plus 30-day term, the court can extend this term indefinitely, but will release

the requested person nonetheless and notify the issuing authority.
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Conclusions

In trying to contrast the EAW’s legal regimes laws in Portugal, Spain, Italy and
the Netherlands, we can begin by making use of a form/substance distinction. In terms
of form, the Portuguese and Spanish laws stay closest to the FD, the Dutch law the
furthest, the Italian law somewhere in between. The Portuguese and Spanish laws
seem closer to a translation than a transposition of the FD. This is apparent when the
Portuguese law translates detention literally into Portuguese detencdo, which has a
very different meaning in Portuguese criminal law, closer to arrest, there through
opening the possibility of conflict with Portuguese criminal law. The Italian and Dutch
laws are more focused on rights and guarantees and thorough in their specification of
offences, procedures and articulation of all these with internal law, especially the Dutch

law.

In terms of substance, the dimension of rights and guarantees is where
differences of intent between the legislators shine through more clearly. The dimension
of authorities exhibits variations in the degree of centralisation of executing authorities;
the dimension of procedures, in the role of the public prosecution. Both these tend to
reflect differences in national criminal systems and procedures more than in legislators’

intentions.

Focusing on rights and guarantees, where differences of intent are clearer, it is
hard however to establish a univocal hierarchy between these laws. Taking into
account most issues that determine the margin to condition or refuse surrender —
double criminality, grounds for refusal, the three demandable guarantees of retrial in
absentia, review of lifetime sentence and sentence serving at home — we tentatively
propose this hierarchy from the least to the most protective of the requested person:
Spain, Portugal, Netherlands, Italy. Spain is the only country that, in order to surrender,
does not enforce double criminality checks for offences outside the EAW catalogue. All
other countries do, and Italy even reinterprets the list through the categories of its
criminal code and adds crimes of its own, leading some to say that double criminality
was not abolished at all in Italy. As to grounds for refusal and guarantees demanded,
Spain maintains optional grounds for refusal as optional, and demands only the second
guarantee (it also demands the third, of sentence serving in Spain for Spanish
nationals, but allows them to choose otherwise). Portugal maintains the optional

grounds for refusal as optional and demands the first and second guarantees. The
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Netherlands turn most optional grounds for refusal (4 of 7) from optional into
mandatory, and demand the first and third guarantees. As to lItaly, it turns all optional
grounds for refusal into mandatory (with one exception) and adds new grounds of its
own, taken from its internal criminal law; although it does maintain the three guarantees
as optional demands. Last but not least, any deadline not met in Italy leads to releasing
the requested person, elsewhere only delays in transfer have that consequence.

The previous hierarchy is not univocal however, for the right to appeal, a factor
of utmost importance in the protection of rights and guarantees, that does fit linearly
into it. Here, it is Portugal and Italy who are most protective of the requested person, by
granting appeal on the detention decision and surrender decision, with Spain in-
between, granting on the detention decision, and the Netherlands the least protective,
granting no appeals. Naturally, all countries allow appeals on constitutional matters and

in the interest of law.

When it comes to surrendering abroad national citizens or residents, rights and
guarantees tend to be more asserted and there is more room to condition surrender.
Judges in Spain must refuse surrender of Spaniards unless the requested person
agrees otherwise. The Netherlands stand out in this issue as the most protective: it will
only surrender Dutch citizens for purposes of prosecution with guarantee of having
them returned, and it explicitly refuses to surrender them for serving sentences abroad.
Dutch citizens must serve their foreign sentences in the Netherlands. We summarise

these findings in the table below.
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Table 1: Rights and guarantees

Portugal Spain Italy The Netherlands
EAW catalogue transposed verba-  transposed verba-  converted into transposed verba-
tim tim internal legal tim, offence of
categories, other manslaughter
offences added added
Double criminality = mandatory optional mandatory mandatory

check for non-
listed offences

4 turned to man-
datory, 3 remain

turned to manda-
tory (except one),

Optional grounds
for refusal

remain optional remain optional

10 further grounds  optional
added
Guarantees demandable
1. retrial for sen- mandatory optional (not optional mandatory
tences in absentia referred in the law)
2. review of life- mandatory mandatory optional optional
time sentence
3. sentence serv- optional mandatory, unless  optional mandatory
ing at home for requested person
locals wishes otherwise
Appeals
on detention dec. yes yes yes no
on surrender dec.  yes no yes no
on constitutional yes yes? yes? yes
issues, interest of
law etc.

The dimension of authorities seems to reflect differences in national systems
and procedures more than differences of intent. Some issues are worth mentioning in
any case. In terms of centralisation of executing authorities, Portugal and Spain,
countries with similar laws, are quite different: Portugal has its 5 appeal courts as
executing authorities, whereas Spain, a country four times the size and population, and
much more regional autonomy, has a sole executing authority, the Audiencia Nacional
of Madrid. The Netherlands, fully centralised in one authority, and Italy, with several
authorities, fall more into line with expectations in light of their dimensions. With regard
to issuing authorities, the matter is simpler, since any criminal court can issue a
warrant; a differences arises however on who within the court can do it. Spain reserves
this competence to judges, where Portugal and the Italy also give it to prosecutors
under specific circumstances. Portugal is a little ambiguous, giving this competence in
the law to those authorities who under Portuguese law are competent to order arrest,
detention or prison. Since prosecutors can order arrest, they can be counted in. The
Netherlands state that any public prosecutor can act as an issuing judicial authority,

making no mention to judges.
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Table 2: Authorities

Portugal Spain Italy The Netherlands
Issuing authorities  all criminal courts all criminal courts all criminal courts all criminal courts
Who can issue a judges, judges judges, prosecutors
warrant prosecutors prosecutors
Executing appeal courts (5) Audiencia appeal courts (17) Amsterdam
authorities Nacional, Madrid District Court

In the dimension of procedures, similarly to authorities, contrasts arise more
from the specifics of each country's legal order than from general differences of
approach. The latter can be found however in the consequences established for
delays. These are harsher in Italy and the Netherlands than in Spain, with Portugal in
between. The only consequence for delays established by the FD is releasing the
requested person, for delays in transfer. Portugal, Italy and the Netherlands add the
same consequence for delays in the surrender decision. Italy and the Netherlands go
further and add it for delays in the reception of additional information requested to the
issuing authority.

Table 3: Procedures

Portugal Spain Italy The Netherlands

Irrevocability of irrevocable irrevocable irrevocable irrevocable
consent
Consequences of delays:
in reception of in- none none release if no in- release if no EAW
formation requested formation received  form received in
from issuing state within deadline set 20 days

by the court, or 30

days
in surrender decision release if no none release release

(10, 60 + 30 days) (*) decision in 60
days, 90 days
with appeal, 150

days with
Constitutional
appeal
in transfer release (**) release release release
Who can take the:
detention decision judges judges prosecutors,
judges
surrender decision judges judges judges prosecutors,
judges

(*) Other than a notification to the issuing authorities and Eurojust.
(**) The law does not specify this consequence.

An issue of possible interest is the protagonism the Netherlands confer to the
public prosecution. In other countries, judges lead the EAW process and make the
most important decisions, namely regarding imprisonment. The Netherlands grant the
public prosecution a wider scope of action, allowing it to assume full competence to

execute a warrant in case of surrender with consent, rendering a judge almost
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unnecessary. This invites a deeper enquiry into the rights and guarantees in cases of

surrender with consent in the Dutch system.

Putting it together, we divide the laws analysed in two groups, Portugal and
Spain on one hand, Italy and the Netherlands on the other. The first group deviates
little from the FD and is more permissive of surrender. The second group deviates
much more, establishes a more extensive articulation with internal laws, and makes
surrender more difficult. This basic profile could benefit from an enlargement to other

countries.

The analysis we just undertook should be seen as an initial step in the
comparative assessment of the EAW at the national scale for the countries involved in
this project — Portugal, Spain, Italy and the Netherlands. First of all, it addresses only
law, more specifically the EAW transposition laws of these countries, which although
fundamental are just the tip of the iceberg of the legal production around the EAW.
Case law is another dimension crucial to profiling the EAW as a lawmaking and social
process. Second, differences in practices are all the more important, probably vast, and
require other means to assess. Hopefully, the understanding of legal differences
attempted here will contribute to hasten that task.
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Introduction

The research undertaken in this project originated a vast amount of information
on the EAW in law and in practice, patent in the chapters dedicated to national case
studies. Here, we will attempt to bring some of this information into comparison in order
to draw the most relevant similarities and differences among the four partner countries
that participated in the research, in terms of their practices concerning the EAW and
the perceptions their agents have of it. In a first moment, we will bring together and
compare some of the extensive statistics we were able to gather from national
proceedings, looking for an understanding of the EAW in its daily practice, as seen
through the cold, objective lens of verifiable quantitative data.

Afterwards, we will contrast the views expressed by agents involved in the EAW
in their various legal, institutional and national contexts, looking for a more subjective
perspective on the EAW, and how it articulates with the objective perspective drawn
from case files. It should be noted we do not give primacy to either of these sources in
terms of explanatory power, rather being more interested in their articulation and
tensions: both of them, proceedings and opinions, objective and subjective
perspectives, have their own strengths and weaknesses, and complement each other
in building a general portrait of the reality of the EAW.
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2.1. The practice: cross-country analysis of
judicial proceedings

A comparison of the four national case studies’ quantitative data on EAW use
poses several challenges. For each of the four countries, the warrant presents itself in
two different situations: when it is issued, and when it is received. These are different
situations that must be analysed separately, although they share many dimensions
where common patterns can be searched (e.g. profile of defendants). Thus a
comparison must deal with not four but eight different sets of data, which share most
aspects but not all.

A hierarchy of topics was loosely followed by partners to guide the analysis:
profile of the requested persons, portrait of the underlying criminality, procedural
aspects and some macro-level data such as the countries involved and the yearly
evolution of warrants. The information gathered on these is mostly similar across
issued and received warrants, except for procedural matters. This category, other than
some common items contained in the EAW form (purpose, decisions in absentia,
seizure of property, lifetime sentences), consists for issued warrants mostly of aspects
up to warrant issue, whereas for received warrants it consists mostly of aspects related
to the warrant’s execution process, from arresting through hearing a person up to their
eventual surrender. For the purposes of this project, the latter is a richer source of
information, so procedural matters are more developed for received warrants. Although
the analyses were separate, the presentation of their results must not be so. It was left
to the research teams in their national reports whether to present issued and then
received warrants in each of the above topics, or conversely present the topics and
within them highlight the similarities/differences between issued and received warrants.

For this comparative analysis, we follow the second strategy.

The analysis of proceedings that was undertaken by the national research
teams faced different obstacles, responsible for different limitations in their results.
These were caused not by limitations of the research teams, but sometimes by
constrictions in access to the data sources. These limitations, as well as the
construction of samples and its method, are specified in detail in the methodological

overview and the national case studies®. Given these limitations, we cannot assure a

0 We mention here only the most important ones: in the Italian sample, both for issued and received
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foolproof comparison among countries in terms of statistical reliability. Therefore, the
results are to be considered illustrative — a case study of case studies somewhat — but
not statistically representative. They do however enable comparisons given the
relatively high number of cases. Furthermore, given the previous limitation and the
amount of data involved, we will not delve into all the data addressed in the national
case studies, but rather focus on a subset of the data that we consider more relevant.

2.1.1.The countries involved: a geography of warrants

A geography of warrant issuing from the four countries under study faced the
limitation that the sample for Italy was too small and for the Netherlands the information
was not available at all. Relying on the Portuguese and Spanish issuing patterns, we
would say that warrants tend to be issued to a small subset of other countries, usually
neighbouring countries. Portugal, for example, overwhelmingly sends its warrants to

Spain, who in turn overwhelmingly sends its warrants to France.

warrants, the analysed proceedings are from 2007 to the first semester of 2008, instead of 2004 to 2008;
does not include warrants for prosecution, only for execution of sentence, and the underlying judicial
decisions had to be final, not subject to appeal. Cases outside these criteria were not allowed to be
retrieved by the Italian team. For issued warrants, the Italian sample is very small (20 cases). Therefore,
we avoid using it for conclusive purposes on issued warrants.
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Table 4: Top 5 countries Portugal, Spain and Italy issue warrants to

Issuing country  Receiving country Frequency % Valid % Cumulative %

Portugal Spain 80 30,0 55,6 55,6
France 36 13,5 25,0 80,6
United Kingdom 11 4,1 7,6 88,2
Netherlands 4 15 28 91,0
Belgium 2 7 1,4 92,4
Others (8) 11 41 76 100,0
Subtotal 144 53,9 100,0
Missing 123 46,1
Total 267 100,0

Spain France 141 18,0 56,9 56,9
Italy 20 26 81 64,9
Germany 17 2,2 6,9 71,8
Portugal 16 20 6,5 78,2
Netherlands 11 1,4 4.4 82,7
Others (14) 43 55 17,3 100,0
Subtotal 248 31,7 100,0
Missing 535 68,3
Total 783 100,0

Italy France 7 35,0 35,0 35,0
Germany 6 30,0 30,0 65,0
Spain 2 10,0 10,0 75,0
Austria 1 50 5,0 80,0
Greece 1 50 50 85,0
Others (3) 3 150 150 100,0
Total 20 100,0 100,0 20
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Table 5: Top 5 countries partner countries receive warrants from

Receiving Issuing country  Frequency % Valid % Cumulative %

country

Portugal Spain 77 27,0 27,0 27,0
France 53 18,6 18,6 45,6
Germany 46 16,1 16,1 61,8
Romania 20 70 70 68,8
Netherlands 19 6,7 6,7 75,4
Others (14) 70 246 24,6 100,0
Total 285 100,0 100,0

Spain Romania 81 34,6 349 34,9
Italy 27 115 116 46,6
Germany 26 111 112 57,8
Poland 24 10,3 10,3 68,1
France 23 98 99 78,0
Others (15) 51 21,8 22,0 100,0
Subtotal 232 99,1 100,0
Missing 2 9
Total 234 100,0

Italy Romania 88 74,6 74,6 74,6
France 12 10,2 10,2 84,7
Poland 6 51 51 89,8
Germany 4 34 34 93,2
Belgium 2 1,7 17 94,9
Others (4) 6 51 51 100,0
Total 118 100,0 100,0

Netherlands Germany 71 28,4 28,7 28,7
Belgium 54 21,6 21,9 50,6
Poland 31 12,4 12,6 63,2
Italy 27 10,8 10,9 74,1
France 18 72 7,3 81,4
Others (13) 46 18,4 18,6 100,0
Subtotal 247 98,8 100,0
Missing 3 1,2
Total 250 100,0

When it comes to received warrants, they tend to be more diversified in their
origin. Neighbouring countries remain among the most frequent, but along them
emerge countries which are more distant, chief among them Romania. Thus Portugal
has its neighbour Spain as the main issuer, the Netherlands have Germany and

Belgium, Italy has France has the second issuer. Spain is the only country which
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deviates from this trend of neighbouring country predominance, having France only as
the 5" issuer and Portugal in a negligible position. On the other hand, Spain and Italy
have Romania as the top issuer and Poland among the top issuers, hardly countries in

their vicinity, buy with strong migrant communities.

The great preponderance of Romania, and in a lesser degree of Poland, as
issuers of EAW requests to the countries under study is a relevant fact. Romania is the
top issuer to Spain and ltaly, and the 4" issuer to Portugal, although it is virtually
absent from the Dutch sample. The latest official immigration statistics indicate that
Romanians are the largest immigrant community in Spain and ltaly, and the 5™ largest
in Portugal, giving the impression that it is the migration to these countries that is
fuelling their surge of Romanian requests. The case files of all countries reveal that
Romania asks invariably for Romanian citizens, who can have residence in the
executing country, which is the majority in Portugal and Spain, or have their official

residence in Romania, the majority for Italy.

In short, the partner countries tend to issue warrants to their neighbouring
countries and tend to receive warrants from neighbouring countries as well as countries
they have migrations ties with. Geographical proximity and immigration ties seem to be
the main force shaping the pattern of warrant traffic.

2.1.2. Profile of the requested persons

A profile of the kind of requested persons asked for and to the partner member
states is a complex task that must approached tentatively. A single profile cannot be
expected, rather an array of different profiles for each partner country as well as for
issued and received warrants. There are however some dimensions in which
similarities are clear and transversal. The clearest is gender: across any situation and
partner country, males always outnumbered female defendants by 9 to 1 and more. For
all the variety to be found among persons requested through EAW proceedings, one
can say as a rule they are male. Another similarity is age: it covers all the spectrum
from the lowest to the highest ages in a bell shaped curve centred around 30-40 years,
the average age varying from 32,2 years (warrants received by Italy) to at the highest
40,3 years (warrants received by Portugal). This is a visible pattern for all partner
countries across issued and received warrants, with a difference within it that for EAWS

received by Spain and especially Italy, which seem to be asked for younger persons
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that Portugal or the Netherlands. The demographic data that based this analysis and

the following tables was retrieved in ine.pt, ine.es, demo.istat.it, statline.cbs.nl.

Table 6: Percent of male requested persons by partner country (issued and
received EAWS)

Male valid %

Portugal, issued 93,3

Portugal, received 94,0

Spain, issued 89,7
Spain, received 95,3
Italy, issued 95,0
Italy, received 95,8

Netherlands, issued 92,4

Netherlands, 93,6
received

Chart 1: Box-plot of requested persons’ age by partner country (issued and
received EAWS)
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When it comes to the nationality of the individuals the partner countries request,
the first conclusion is that first of all they ask for their nationals: Portugal asks for
Portuguese, Spain asks for Spaniards etc. Nationals of the issuing country were always
the most requested, outnumbering the second most-requested nationality by 5 times
(Spain, the Netherlands) and up to 10 times (Portugal). Second, individuals from
countries outside the EU or from the most recent EU member states (e.g. Romania)

are the second most requested group. These are usually connected to important
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immigrant populations in the issuing country: Brazilians, Cape-Verdeans, Angolans,
Romanians and Ukrainians in Portugal; Romanians, Moroccans, Ukrainians and
Algerians in Spain; Moroccans and Turks in the Netherlands. Note that, for the
nationalities outside the EU, these people are presumed to have escaped but remained
within the Schengen area, since an EAW cannot be sent to their home country. Third,
nationals from neighbouring countries are among the most requested for some
countries but not all: Spaniards are the 2" most requested by Portugal, French the 3™
most requested by Spain, but the Netherlands request practically no nationals of its
neighbouring countries. Altogether, we would say that partner countries ask first of all
for their nationals; then, in a much lesser degree, for its immigrants; then, some of

them (Portugal, Spain) for nationals of neighbouring countries.
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Issuing country  Nationality Frequency % Valid % Cumulative %

Portugal Portugal 164 61,4 65,6 65,6
Spain 17 6,4 6,8 72,4
Brazil 12 45 48 77,2
Cape Verde 9 34 36 80,8
Angola 7 26 28 83,6
Others (18) 41 154 16,4  100,0
Subtotal 250 93,6 100,0
Missing 17 6,4
Total 267 100,0

Spain Spain 330 42,1 42,3 42,3
Romania 69 88 8,8 51,1
France 44 5,6 5,6 56,7
Morocco 39 5,0 5,0 61,7
Ukraine 27 34 35 65,2
Others (54) 272 34,7 34,8 100,0
Subtotal 781 99,7 100,0
Missing 1 M
Total 783 100,0

Italy Italy 9 450 450 450
Albania 3 15,0 15,0 60,0
Romania 3 15,0 15,0 75,0
Germany 2 10,0 10,0 85,0
Tunisia 2 10,0 10,0 95,0
Morocco 1 5,0 5,0 100,0
Total 20 100,0 100,0

Netherlands Netherlands 48 45,7 48,5 48,5
Morocco 9 86 91 57,6
Turkey 7 6,7 7,1 64,6
Bulgaria 4 38 4,0 68,7
Algeria 29 30 71,7
Others (18) 28 26,7 28,3 100,0
Subtotal 99 94,3 100,0
Missing 6 57
Total 105 100,0
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Table 8: Major foreign populations by partner country, 2008

Host country Nationality N. % of national
population
Portugal Brazil 106961 1,006%
Ukraine 52494 0,494%
Cape Verde 51353 0,483%
Romania 27769 0,261%
Angola 27619 0,260%
Guinea-Bissau 24390 0,230%
Moldova 21147 0,199%
Spain Romania 728967 1,579%
Morocco 644688 1,397%
Ecuador 420110 0,910%
United Kingdom 351919 0,762%
Colombia 280705 0,608%
Bolivia 239942  0,520%
Italy Romania 796477  1,326%
Albania 441396 0,735%
Morocco 403592 0,672%
China 170265 0,284%
Ukraine 153998 0,256%
Netherlands Indonesia 387124  2,360%
Germany 379610 2,314%
Turkey 372714 2,272%
Suriname 335799  2,047%
Morocco 335127  2,043%

As for the nationality of individuals that are requested to the partner countries,
the patterns are more complex. As a rule, diversity is greater than with the nationals
they request, except for Spain. 16 nationalities cover 90% of the warrants Portugal
receives while 8 cover 90% of those it issues, a trend also present in the Netherlands
(24 vs 14), but not in Spain (16 vs 21). (1) Nationals of the receiving country remain
among the most requested, though by a lesser margin than in issued warrants. They
are the most requested to Portugal and the Netherlands, the 2™ most requested to
Italy, but are of lesser importance in Spain. (2) Romanians and Poles are another
group much requested to partner countries. Romanians thwart by a large margin
everyone else requested to Spain and Italy, and are also among the most requested to
Portugal, which is in line with the top standing of Romania as issuer to these countries;
the weight of the Romanian community in these countries is probably a factor in this

prevalence. Poles are among the most requested to all partner countries except
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Portugal, but contrary to Romanians, they do not have such numerous communities
there. (3) Another group much requested are citizens of the central-northern European
area, defined here as a strip stretching from Spain across France to Germany,
including the United Kingdom. Chief among these are Germans, among the 3 most
requested nationalities for every partner country except Italy.

Table 9: Top-5 nationalities requested to partner countries

Receiving Nationality Frequency % Valid % Cumulative %

country

Portugal Portugal 104 36,5 36,6 36,6
Germany 23 8,1 8,1 44,7
Romania 22 71,7 52,5
Spain 17 6,0 6,0 58,5
United Kingdom 16 56 5,6 64,1
Others (32) 102 358 35,9 100,0
Subtotal 284 99,6 100,0
Missing 1 4
Total 285 100,0

Spain Romania 83 35,5 355 35,5
Poland 23 98 98 45,3
Germany 18 7,7 1,7 53,0
Italy 13 56 5,6 58,5
Spain 13 56 5,6 64,1
Other (28) 84 35,9 359 100,0
Total 234 100,0 100,0

Italy Romania 88 74,6 74,6 74,6
Italy 12 10,2 10,2 84,7
Poland 7 59 59 90,7
France 3 25 25 93,2
Czech Republic 2 1,7 17 94,9
Others (5) 6 51 51 100,0
Total 118 100,0 100,0

Netherlands Netherlands 64 25,6 25,8 25,8
Poland 33 13,2 13,3 39,1
Germany 23 9,2 93 48,4
Belgium 18 72 7,3 55,6
Italy 14 56 5,6 61,3
Others (39) 96 38,4 38,7 100,0
Subtotal 248 99,2 100,0
Missing 2 8
Total 250 100,0
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In conclusion, and necessarily with much simplification in-between, the persons
requested through the EAW are males of all ages, most frequently in their 30s to 40s.
When requested to foreign countries, they tend to be nationals of the issuing country,
nationals of important communities of the issuing country (mostly residents), and
nationals of neighbouring countries. When requested by foreign countries, diversity is
greater: nationals of the receiving country remain important (but not as much), as do
those of immigrant communities of the receiving country, but nationals of the central-
northern European zone, from Spain to Germany and including the United Kingdom,

are much more frequent.

2.1.3. Underlying criminality

The criminality that underlies EAW use can be assessed through the offences
and the length of imposable/ imposed sentences, which we will address here after
highlighting the two main procedural uses of the EAW, which are important for the way
sentence lengths are analysed.

The EAW can be used to ask for suspects of a crime or convicts, and there are
some significant differences across partner countries and whether they are issuers or
receivers, as can be seen in the table below (Italy was left out of this comparison

because only warrants for execution of sentence could be retrieved).

Portugal asks more for execution of sentence and is asked for prosecution,
while Spain is the opposite, asking more for prosecution and being asked for execution,
and the Netherlands both ask and are asked more for prosecution. Put another way, in
terms of tendencies, Portugal looks more for convicts, while Spain and the Netherlands
look more for suspects; and when asked for persons, Portugal and the Netherlands are
asked for suspects and Spain for convicts. These are some of the biggest differences

we found for any variable across the partner countries.

Table 10: Procedural purpose of warrants by partner country, issued and

received warrants

Portugal (valid %) Spain Netherlands
prosecution, issued 441 83,9 73,3
execution of sentence, 55,9 16,1 26,7
issued
prosecution, received 63,3 40,2 63,2
execution of sentence, 36,7 59,8 36,8
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received

Sentences: wide-ranging, higher when requesting, lower
when requested

The maximum and effective sentences are the numerical indicators we can use
to assert the gravity of crimes the EAW is being used for. The maximum sentence is a
rougher indicator than the effective sentence, but in theory a more representative one,
since it should be available for everyone, where the latter would only be available for
EAW requests for the execution of sentence. Warrants were issued by partner
countries for crimes with maximum sentences in average of 10 to 14 years, as we can
see in the statistics and box-plot below. At first sight, the differences between countries
are not substantial, but the box-plot is skewed by the proliferation of extreme values in
warrants issued by Spain. If we look at it in closer detail, we visualize better that the
median lowers progressively: half of the warrants issued by Portugal have a maximum
sentence of 15 years or less, while for Spain the figure is 12 years and for Italy and the
Netherlands 10 years.** Focusing on the interquartile area — that is, the 50% of
intermediate values of each country, corresponding to the thick area of its bar in the
box-plot — we see that half the cases are in the interval 8%2—16% years for Portugal, 7—
20 years for Spain, 6-12 years for the Netherlands. The wider range of sentences
which Spain searches for is reflected in its higher standard deviation, doubling that of
Portugal and the Netherlands. The tentative conclusion we would draw is that, when
looking for suspects, Portugal tendentially looks them for higher (maximum) sentences
than the Netherlands, while Spain looks for a wider range of sentences than either of
them, as low as the Netherlands and higher than Portugal.

“ The figure for Italy is extremely limited, having only 5 cases.
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Chart 2: Box-plot of maximum sentences across partner countries, issued

warrants
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Chart 3: Box-plot of maximum sentences, outlier values excluded, issued
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Turning to the sentences effectively imposed, the picture somewhat changes.
This variable was rarely missing and is thus a good indicator of sentence execution
cases, although it is limited by the overall low number of observations for Italy (16) and
the Netherlands (28). Partner countries issued warrants looking for convicts for 3-year
(Netherlands) to 5-6-year average sentences (remaining countries). The intermediate
(interquartile) sentences were between 3.9-9 years for Spain at the highest, and 2—4

years at the lowest for the Netherlands. Spain appears as the country looking for the
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higher-sentenced convicts, with Italy and Portugal in an intermediate position, while the

Netherlands look for the lower-sentenced convicts.

Chart 4: Box-plot of effective sentences across partner countries, issued

warrants
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The previous analysis of the sentences imposed or imposable to the offences
underlying issued EAWS is not as fruitful for received warrants, since the former might
be traced back to realities of the judicial-criminal systems of the 4 partner countries
under research, while the latter has a wide array of countries acting as issuers, whose
national realities we cannot approach through these means. Nevertheless, it is

interesting data that can be compared with the issued warrants of the same country.

Maximum applicable sentences for received warrants are relatively similar
across countries, as we can see in the graph below, varying between an average of 11-
12 years (Portugal, Italy, Netherlands) and 16 years (Spain). Spain receives warrants
for somewhat higher maximum sentences than the other countries, as hinted by its

higher average and visible in the box-plot.
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Chart 5: Box-plot of maximum sentences across partner countries, received

warrants
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When we look at the effective sentences in received warrants, they are again
similar across countries. The median effective sentence is 3 years everywhere (the
average sentence would also be very similar around that mark were it not for several
outlier values in all countries) and intermediate sentences lie between 1,1-5,5 years
(Netherlands) and 2—6 years (Portugal); Italy is asked for slightly lower intermediate
sentences within 1,6—4,1 years.

All'in all, we would say similarity is the rule among the sentences underlying the
EAWSs received by partner countries, although suspects asked to Spain have slightly
higher (maximum) sentences than the rest, and convicts asked to Italy have slightly
lower (effective) sentences.
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Chart 6: Box-plot of effective sentences across partner countries (received

warrants)
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If we compare the sentences for issued and received warrants within each
country, we note that Portugal tends to issue warrants for higher maximum sentences
than it receives for, whereas in Spain and the Netherlands occurs the opposite.
Effective sentences display a trend clearer than usual, in that all countries tend to issue
warrants for higher effective sentences than they receive for, except the Netherlands
(whose data for such cases is limited however). In this matter, Portugal stands in one
pole, asking for higher sentences than it is asked for, while the Netherlands stand on
the opposite pole, asking for lower sentences than they are asked for. This can be

better visualised in the box-plots below.
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Chart 7: Box-plot of maximum sentences for issued and received warrants, per

partner country
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Chart 8: Box-plot of effective sentences for issued and received warrants, per

partner country
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To recapitulate, as seen through the perspective of the duration of sentences,

the EAW is being used by partner countries to persecute all sorts of criminality, lowest
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to highest. The similarities among countries are prevailing, but differences do exist.
Spain and the Netherlands ask more for suspects while Portugal asks more for
convicts. Spain exhibits the most diverse use of the EAW, being the one that looks for
most serious offences but not holding its use for the pettier either. Portugal and Italy
stand in an intermediate position, while the Netherlands use it to persecute pettier
crime. When they receive EAW requests, the pattern of sentences is similar among
them and is lower than the sentences they issue for, except for the Netherlands. These
differences are clearer by convicts (execution of sentence) than suspects

(prosecution).

We now turn to the offences registered in our samples, the other main variable
for profiling the criminality the EAW is being used for. Analysing the large amount of
possible offences across 4 different countries is a complex task. The chart below,
displaying the major catalogue offences clustered by partner country, is the easiest
form to grasp its main features. It is complemented by a table expressing the
prevalence of the offences as percentage of the warrants. Please notice the data and

comments for Italy should be taken with caution, due to its small sample.
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Chart 9: Listed offences by partner country, issued warrants*
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“2 Note that the percentage in the chart is relative to all the catalogue offences marked in the warrants, not
the number of cases. For example, if Portugal had 10 issued warrants containing a total of 20 listed
offences, and drug trafficking was present 4 times, the percentage in this graph would be 4/20*100=20%,
although drug trafficking was present in 4/10*100=40% of the warrants. The percentages in the chart for a
given country add up to 100%, while the percentages relative to the number of cases would surpass
100%, since each case can have multiple offences. The percents relative to the number of cases are given
in the table below the chart.
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Table 11: Catalogue offences by partner country, percent of issued EAWs

Portugal Spain Italy Netherlands

illicit trafficking in narcotic drugs and other substances 21,0% 19,8% 20,0% 23,8%

organised or armed robbery 172% 5,4% 20,0% 20,0%
murder, grievous bodily injury 135% 12,5% 15,0% 21,0%
participation in a criminal organization 8,2% 33,1% 5,0% 16,2%

forgery of administrative documents and trafficking 8,2% 11,1% 10,0% 2,9%
therein

kidnapping, illegal restraint and hostage-taking 4,1% 5,9% 0,0% 16,2%
swindling 5,2% 10,2% 0,0% 7,6%
rape 3,0% 2,9% 5,0% 4,8%
forgery of means of payment 1,5% 4,0% 5,0% 3,8%
trafficking in human beings 2,6% 4.7% 5,0% 3,8%
laundering of the proceeds of crime 0,7% 2,3% 5,0% 1,9%
counterfeiting of currency, including the euro 2,2% 4.9% 0,0% 1,0%
terrorism 0,0% 33,5% 5,0% 0,0%
fraud, etc. 0,7% 0,4% 0,0% 13,3%
illicit trafficking in weapons etc. 0,0% 4,0% 0,0% 0,0%
trafficking in stolen vehicles 0,0% 1,0% 5,0% 0,0%
facilitation of unauthorised entry and residence 2,2% 0,0% 15,0% 0,0%
racketeering and extortion 1,5% 0,3% 15,0% 1,9%
corruption 0,0% 0,3% 0,0% 0,0%
sabotage 0,0% 0,1% 0,0% 0,0%
arson 0,7% 0,4% 0,0% 1,0%
sexual exploitation of children and child pornography  0,4% 0,3% 0,0% 1,0%
crimes within the jurisdiction of the ICC 0,0% 0,1% 0,0% 0,0%
illicit trafficking in nuclear or radioactive materials 0,4% 0,0% 0,0% 0,0%

There is a group of “big-four” offences that as a rule are clearly the most
frequent for warrant issuing: drug trafficking, organised or armed robbery,
murder/grievous bodily injury, and participation in a criminal organisation. Drug
trafficking is consistently the most frequent offence in EAWSs issued by partner
countries (if we circumvent a Spanish peculiarity we will explore later). Not everything
is fully consistent within this group: organised or armed robbery is far from the top
offences in Spain (only the 8" most frequent there), as is participation in a criminal

organisation for Italy.

Next, we identify a second tier of offences, less frequent than the previous, lying
within the 5-10% area in the graph: forgery of administrative documents; kidnapping,
illegal restraint and hostage-taking; and swindling. Exceptions and inconsistencies are

greater in this group: in the Netherlands, forgery is negligible but kidnapping is
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overrepresented, fitting better in an enlarged Dutch big-five top tier; and swindling is

absent in Italy.

A third tier of offences is constituted by rape, forgery of means of payment,
trafficking in human beings, laundering and counterfeiting of currency. As a rule, these
offences are still found in the EAWSs every county issues, but they are the least
frequent.

These 3 tiers comprising 15 offences constitute the common panorama of
criminality coupled with the issuing of EAWSs in the partner countries. The remaining
offences (9) were residual and specific of each country. In the Italian sample, 3 of these
residual offences (facilitation of unauthorised entry, racketeering and extortion,
trafficking in stolen vehicles) were grossly overrepresented due to the small sample
size, resulting in the abnormal prevalence in the chart of “other” offences for Italy. Of
the 32 possible listed offences, 15 were commonplace among countries, and 9 were
isolated occurrences, therefore 8 were never actually underlie EAW requests by any of

the partner countries.*?

Then we find the national peculiarities. Terrorism in Spain is the strongest one.
It is interesting to note that, while the EAW was approved in the EU due in great part to
the post-September 11 international climate and America’s ensuing “war on terrorism”,
terrorism is conspicuously absent from the big picture of EAW practical use — except
for Spain. In Spain, it is the most frequent offence in issued warrants, closely followed
by participation in a criminal organization. Both offences are commonly present in the
same requests (26,3% of warrants had both, 7,2% only the 1%, 6,8% only the 2"). This
is what stops drug trafficking from being the number one offence behind warrants
issued by Spanish authorities, and contributes to Spain’s persecution of higher
sentences compared to other countries. The vast majority of warrants for terrorism
were for suspects rather than convicts (29,9% vs 3,6% of all warrants), and their
sentences were much higher (average maximum sentence was 20,68 years vs 10,35 in
warrants for other crimes). Without the warrants for terrorism, Spain’s profile of

maximum sentences would be lower than Portugal and close to the Netherlands.

The other national peculiarity is the Netherlands’ penchant for persecuting fraud

and kidnapping. An offence with insignificant relevance in every other country, fraud is

“3 These were: computer-related crime, environmental crime, illicit trade in human organs and tissue,
racism and xenophobia, illicit trafficking in cultural goods, counterfeiting and piracy of products, illicit
trafficking in hormonal substances and other growth promoters, unlawful seizure of aircrafts/ships.
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unusually frequent in Dutch EAW requests, fitting in the second tier of offences for this

country, just as kidnapping, a not-insignificant but still minority offence for others.

Despite all the differences among partner countries, the consistencies in the

pattern of listed offences they persecute are remarkable.

Turning to the non-catalogue offences, we must remark that data is not as
consistent, because these were open-ended offences, specified in the most diverse
ways across warrants and countries, and so had to be categorised and harmonised
post-factum. Furthermore, the information available on Italian and Dutch proceedings
was too little to reach a reasonable number of cases with non-catalogue samples,
leading to skewed results for these countries. For this reason, we exclude them from
this analysis and give analytical priority to Portugal and Spain. The table below shows
the distribution between catalogue and non-catalogue offences per country, showing
that non-catalogue offences, discriminated in the last two lines, represent a minority of
cases, except for Portugal were they were present in 37% of issued warrants. The
offences are discriminated in the chart below and ensuing table.

Table 12: Distribution of cases with catalogue and non-catalogue offences by

partner country (issued warrants)

Portugal (cases, Spain Italy Netherlands
%)
No offences marked 47 17,6% 21 2, 7% 0 ,0% 9 8,6%
Some listed offences, no 122 45,7% 590 75,4% 17 85,0% 83 79,0%
non-listed
No listed offences, some 41 15,4% 59 7,5% 2 10,0% 3 2,9%
non-listed
Both 57 21,3% 113 14,4% 1 5,0% 10 9,5%
Total 267 100,00% 783 100% 20 100% 105 100%
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Table 13: Non-catalogue offences in Portugal and Spain — percent of issued

warrants

Portugal Spain
theft (simple, qualified, use of vehicle) 13,1% 4,3%
illegal possession of weapon 7,1% 3,8%
threat, coercion, extortion, blackmail 0,7% 5,4%
simple bodily injury 4,1% 2,3%
crimes against justice and officers 4,1% 1,7%
robbery (not organised or armed) 4,5% 0,5%
damage to property 1,9% 1,7%
receiving, concealing, dealing with stolen or illegal 0,7% 1,3%
goods
pandering, exploitation of sexual labour 1,9% 1,1%
economic, tax- and management-related crimes 0,0% 1,5%
unauthorised entry, burglary 1,5% 0,9%
illegal restraint, abduction 0,4% 1,1%
road crimes 3,4% 0,0%
other sexual offences 0,0% 0,8%
sexual offences against minors/children 0,7% 0,4%
use of forged document 1,1% 0,3%
instigation to commit crime 0,4% 0,4%
other crimes of common danger 0,4% 0,4%
crimes committed by officers 1,5% 0,0%
crimes against honour 0,4% 0,4%
violation of alimonial obligations 0,4% 0,1%
abuse of trust 0,4% 0,0%
abuse of means of payment 0,7% 0,0%
illegal use of weapon 0,4% 0,0%
use or exploitation of child beggars 0,4% 0,0%
profanation of corpse 0,4% 0,0%
other crimes 0,4% 0,0%

Some of the non-catalogue offences above overlap with catalogue offences and

might have been checked as one of them.

There are some visible similarities in non-catalogue offences. In terms of
common treats among Portugal and Spain, theft and illegal possession of weapon are
clearly the most frequent, theft being particularly frequent in Portuguese warrants. In a
second tier of less frequent but still common offences, we find simple bodily injury,
crimes against justice and officers, damage to property, receiving stolen goods,

pandering/exploitation of sexual labour, and unauthorised entry/burglary. On the realm
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of national particularities, threat/coercion/extortion/blackmail were very in demand by
Spain, being in fact its single most frequent category; economic, tax- and management-
related crimes and illegal restraint/abduction were also almost exclusive to this country.
Portugal, on the other hand, has a particular tendency to issue warrants for robbery not
checked as a listed offence (hence probably not considered organised/armed) and

road crimes. The remaining offences are insignificant.

Turning our attention to received warrants, the data had fewer limitations than
for issued warrants, since all countries had a reasonably-sized sample (the smallest,
Italy, had 118 cases), which manifested into the results. Listed offences are in the chart
and table below.

Chart 11: Listed offences by partner country (received warrants)
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The similarities among countries are more striking than what was found for
issued warrants: if not for some deviations of Italy and the Netherlands, we could say
that partner countries were basically requested for exactly the same offences in the
same proportions. Furthermore, the decline from most to least frequent offences is
much smoother, smoothing out the abrupt differences that led us to the 3-tiered

structure of offences in issued warrants.
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Trying to hierarchise these offences, we would divide them in two tiers. The
first, constituted by drug trafficking, organised/armed robbery (again the two most
frequent listed offences), swindling, participation in a criminal organisation and
murder/grievous bodily injury. Except for swindling, these are the same “big four”
offences we identified as the dominant group in issued warrants. Their dominance vis-
a-vis the remaining categories is much weaker though. They occupy 5-25% range in

the chart and are found in all countries.

The second tier is constituted by fraud, rape, kidnapping, forgery of
administrative documents, trafficking in human beings, and laundering of the proceeds
of crime*’. These offences, still common across all countries, occupy the 5%-and-
below range in the chart. The remaining 15 offences registered are residual and not

cross-country.

In terms of national peculiarities, the most notorious is the Netherlands’ extreme
likelihood to be requested for drug trafficking offences, making almost half of all the
catalogue offences requested to this country. Drug trafficking is indeed the dominant
offence across the country and issued/received divides, but while the Netherlands ask
for it just as much as the other countries, they are asked for it twice as much. In ltaly,
organised armed/robbery and murder/grievous bodily injury are also more requested

than usual.

Overall, if we contrast this with issued warrants, the offences are almost
completely the same and with the same prevalence, the difference being that those
which made tiers 2 and 3 of issued warrants are here grouped together in an enlarged
tier 2, and that swindling rose from the 2™ to the top tier of offences.

We can thus talk — at least for the four countries in research — of a global
pattern of catalogue offences the EAW focuses almost exclusively on, independent of
its origins, constituted by two tiers comprising 11 offences. Non-catalogue offences
were also less subject to sample limitations, enabling a comparison of all countries that
was not possible for issued warrants. Italy registered them in about half the EAW
requests it received, as Spain, the Netherlands in about a third, as Portugal.

* We exclude sexual exploitation of children because it was not cross-country, being present in Portugal
and Spain only.
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Table 14: Distribution of cases with catalogue and non-catalogue offences by

partner country (received EAWS)

Portugal (cases, Spain Italy Netherlands
%)
No offences marked 5 1,8% 7 3,0% 5 4,2% 13 52%
Some catalogue offences, 183 64,2% 117  50,0% 49 41,5% 163 65,2%
no non-catalogue
No catalogue offences, 64 22,5% 75 32,1% 56 47,5% 61 24,4%
some non-catalogue
Both 33 11,6% 35 15,0% 8 6,8% 13 52%
Total 285 100% 234  100% 118 100% 250 100%

Chart 12: Non-catalogue offences by partner country (received warrants)
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The results are not as clear-cut as the previously addressed. Theft is still the

most requested to partner countries, as it was the most requested by them, being

overrepresented in requests to Italy. Robbery, minor in requests by Spain, becomes

major in requests to Spain (precisely the inverse of what succeeds to Portugal), but

nowhere else.

We find here not so much a tiered structure, but a wide common ground of

minority non-catalogue offences and two outliers. The common ground is made up by

all the offences in the chart going from simple bodily injury to property damage,

offences in the 10%-and-below range. The first outlier is theft, by and large the non-
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catalogue offence most requested to partner countries, despite its intriguing absence in
requests to Spain. The second outlier is robbery, its dominance over all other offences
a peculiarity of requests to Spain.*

Putting it all together, there seems to be a common pattern of criminality across
countries, be they issuers or receivers of warrants, that marks EAW use. In terms of
severity, as measured by sentences, the EAW serves to pursue all criminality, from
lowest to highest. In terms of nature, it focuses on a subset of all the criminality the
EAW was explicitly conceived for (through its offence catalogue), and extends to a
good part of other, lower-range criminality. The EAW is used tendentially to pursue two
main groups of catalogue offences, specified in the figure below, and is also used, to a
lesser degree, to pursue a plethora of other offences, the most relevant of which is theft

Table 15: Main criminality of the EAW

Dominating offences Occasional offences The non-listed

drug trafficking, organised  Swindling  fraud, rape, theft, robbery, simple

and armed robbery, (in- kidnapping, forgery of bodily injury, crimes

participation in a criminal between) documents, trafficking against justice and

organisation, murder, in human beings, officers, illegal

swindling laundering, possession of
counterfeiting of weapon, road crimes
currency

2.1.4. Procedures

The procedural aspects of the EAW span a vast range of matters, going from
the pre-issue stage (how warrants are issued internally, articulation between
authorities, etc.), through matters included in the EAW request form with procedural
relevance (prosecution or execution of sentence, decisions in absentia, lifetime
sentences, etc.), up to the execution process in the executing country (detention,
hearing, consent to surrender, use of rights and guarantees, appeals, respect for
deadlines). The retrieved proceedings cover only part of these matters, mostly those
included in the EAW form, some relative to the execution process. The quantitative
nature of the data leaves out aspects that are better captured through perceptions
(trends, established practices, behaviour of agents and defendants, among other),

which are to be addressed separately. Furthermore, limitations in the results of national

“5 Theft and robbery being similar crimes, an erroneous interpretation of Spanish terminology for them
might conceivably have led to a wrong classification. This does not seem the case however: Spanish
“hurto” was classified as theft, “robo” as robbery, just as Portuguese “furto” and “roubo” were.
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case studies reduce them further to a subset of all the retrieved information. Therefore

we will address here just the more revealing matters.

Decisions rendered in absentia, we recall, enable the executing country to
demand the issuing country for a guarantee of retrial in order to surrender. Warrants
received by partner countries posed this situation in very varying degrees: they were
comparatively rare in requests to Portugal and the Netherlands, but frequent in
requests to Spain and Italy. EAWSs issued by the partner countries in this situation were
as follows: approximately none in Spain and the Netherlands, but 15% in Portugal and
2/3 in Italy, the latter a highly skewed proportion due to the sample size.

The actual result of the EAW request — whether it led or not to surrender —is the
ultimate measure of its efficiency. We assess this primarily through received warrants,
but we also present results for issued warrants, since it was possible to partially
retrieve this data: in Portugal approximately for half the cases, in Spain for 1/3. For
received warrants, the results were almost universally available, although the

Netherlands were missing them for about a fifth of its proceedings.

Table 16: EAW result by partner country (issued warrants)

Portugal Spain Italy
was approved and 32,6 15,7 70,0
executed
was approved but not 5,2 5,2 10,0
executed
was forwarded and 15 1 5,0
executed
was withdrawn 2,2 1
was refused 6,4 1.4
Missing 47,9 77,4 15,0

Table 17: EAW result by partner country (received warrants)

Portugal Spain Italy Netherlands
was approved and 78,2 92,3 70,3 70,4
executed
was approved but not 10,2 2,1 51 2,4
executed
was forwarded and 4 8
executed
was withdrawn 7,0
was refused 3,2 3,4 22,0 9,6
Missing 1,1 2,1 1,7 17,6
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The results are clear: EAWSs are overwhelmingly approved and executed. For all
the variety of countries, languages, judicial cultures, methods that might exist, for all
the reservations agents might have, which are developed elsewhere in this report, the
principles of mutual trust and mutual recognition seemingly take precedence. The
executing authorities of the partner countries surrendered the requested person in
about 80 to 95% of valid cases (if we except Italy’s skewed unrepresentative value,
which nevertheless corroborates this trend). Non-executed warrants were the
exception — a very small one in Portugal and Spain (3%), a more important one in the
Netherlands and especially Italy. Italy’s rate of non-execution, though not reversing
surrender as the norm, is an order of magnitude above its partners, but again this could

be an effect of sample limitations.

Could the nationality exception play a role in higher refusals? The Netherlands’
law does prohibit surrender of its nationals to serve a sentence abroad, but only 21% of
Dutch refusals explicitly stated this reason. Spain, who prohibits surrender of a national
if he/she requests to serve the sentence at home, has a low rate of refusals. As for
Italy, who does not prohibit the surrender of nationals, has a very high rate of refusals
(21% of its refusals were on this ground). So a bias of nationality does not seem to be
the driving factor in refusals, in fact, the majority of Italian and Dutch refusals were for
non-nationals. It is rather a ground for non-execution among several others we found,
which are in relative balance: double criminality, ne bis in idem, insufficient provision of

guarantees requested and of additional information, among others.

One final remark is the time it takes to execute an EAW in the partner countries,
which could be assessed in most cases. The table and charts below show the number
of days between arrest and surrender. This was extremely affected by outlier and

extreme values for Portugal and Spain, skewing the distribution considerably.
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Chart 13: Box-plot of duration of execution procedure, in days (received EAWS)
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Chart 14: Box-plot of duration of execution procedure, outlier values excluded,

in days (received EAWS)
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Looking at the box-plot zoomed to exclude outliers, we see a marked tendency
for Portugal to have the shortest execution procedure, followed by Spain, while in Italy
and the Netherlands it takes longer. Focusing on the median, we can say that half the
cases in Portugal were executed in up to a week and a half (11 day), while they took up
to a month and a half in Spain (47 days) and two months and week in Italy and the
Netherlands (67 and 69 days).
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2.2. The perceptions of the actors in a
compared perspective

After this comparative analysis of the chief statistical indicators from the four
countries, we will now assess the actors’ perceptions on the use of the EAW. In fact,
the purpose of our study was also to assess the practical application of the EAW in the
four countries, including the perceptions of the actors on how this instrument works and

how effective it is in combating the circulation of crimes and criminals.

Specifically for such, as previously explained, we have developed a series of
gualitative methodologies: semi-structured interviews, a focus group, and a self-
administered statistical survey. The main reason behind the use of such varied
methodologies was the European arrest warrant’s character: since this instrument was
created to be the cornerstone of judicial cooperation, favouring mutual trust and aiming
at the direct contact between judicial authorities, we have considered the opinions of
actors more directly involved in their daily practice in the concretization of said
purposes were crucial to achieve a complete portrait of this very instrument. These
practitioners’ perceptions were due to show us not only their concrete expectations
towards the “eurowarrant”, but also its limitations and application problems. Such
knowledge figured to be fundamental in the development of policies and concrete
measures to make the European arrest warrant more effective in the pursue of the
goals it was created to achieve, with due respect for general legal principles and
fundamental rights. In particular, these methodologies have allowed us to better
precise and comprehend gaps in the execution of the European arrest warrant as
identified by the actors themselves. This was also most enlightening to sketch training

programs for said actors in this area.

The individual results are thoroughly presented in each national case study
chapter, leaving for this comparative chapter section a very brief cross-country analysis

of these practitioners’ perceptions.

Such a comparative task has naturally some intrinsic limitations. First of all, to
deal with different justice systems, with varied legal frameworks, and judicial cultures
and practices does not allow taking full comparisons, only acknowledging certain
tendencies. That is to say, each actor, when answering a certain question or

addressing a given subject will do so in accordance to his/her own context, thus
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conditioning the answers. Therefore, we may have similar answers shared,

nonetheless not sharing the same sociological significance, and vice versa.

These difficulties fully emerged during the construction of the questionnaire,
giving place to a complex work of fixating a set of questions built to achieve such
homogeneity that it was equally applicable to practitioners of four different judicial
systems. A second limitation to the survey itself appeared subsequently: in spite of all
efforts, the questionnaire could not be applied in the Netherlands, and the number of
respondents and the relative weight of answers collected in the other three member
states was so varied (in the case of Spain, for instance, extremely reduced) to
compromise any definitive conclusion by the means of the questionnaire itself.

Nonetheless, considering the varied set and thorough use of methodologies
used to collect the actors’ perceptions towards the European arrest warrant, we believe
we have achieved a very approximate picture in each of the four member states, and
consequently the now presented cross-country analysis.

The actors’ evaluation of the EAW in comparison to the traditional extradition
mechanism in the four countries is in general unanimous: practitioners see major
differences considering extradition, especially in what concerns the procedural
speediness. The fact that there is no longer a political decision seems to be very
important for Spanish actors. And practitioners of all nationalities point out the technical
simplicity of the new instrument, which is revealed in a quasi-minimalist procedure.
This comes out in its issuing, specifically when filling in the EAW form (as pointed out
by Italian judges and public prosecutors), as well as in its execution. In the case of
execution, the general idea is that the reduced margin left for appreciation by the
executing authority, since grounds for non-execution are few and taxative, as well as

the short deadlines, lead to fast decisions.

However, this not all perceived as positive: for instance, Spanish and
Portuguese actors point out that the grounds for non-execution are better regulated,
but it is not less true that Spanish and Dutch judges state a fear that such a limited
margin of appreciation makes the foreign state’s interests superior to the individual’s in
the end. The perceptions of most practitioners point to a breach in the requested
person’s procedural status, stating the right to an effective defence should be better
guaranteed. Nonetheless, as highlighted by Dutch judges, this simplification and
consequent speediness means a reduced detention time for the requested person, as

a final decision is quickly achieved.
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Not all is fast in the realm of the EAW: Italian and Portuguese practitioners point
out that, after issuing, the requested person’s detection may take a very long time if
his/her whereabouts are unknown. Even if in general the executing procedure runs
smoothly in all four countries, according to Italian public prosecutors and Portuguese
judges, there may be quite long waiting times when requesting additional information to
the issuing authority. Problems in effective surrender, which may be caused by
organizational problems form the issuing member state, are also present in these
actors’ experience. Nevertheless, when answering the survey, respondents from lItaly,
Portugal and Spain have shown that they perceive the actual procedural time frames

as generally within its legal limits.

As a generalized perception, we find the apprehension of a hypertrophy of
securitarian interests at the cost of citizenship. This appears to be common to defence
lawyers in general, as expected, but is also present in judges, public prosecutors and
police officers. All in all, there is some uneasiness in actors of all four countries that

blind mutual trust/ mutual recognition overshadow fundamental rights.

Consequently, applicability and effectiveness in itself are not challenged: the
EAW is perceived as a fast, swift, and user-friendly (in general — let us not forget some
operational difficulties encountered that show a need for further training in the area of

judicial cooperation) instrument for judicial cooperation in criminal matters.

As we previously have seen in the proceedings’ data analysis and in the case
law overview, surrender is the norm and refusal the exception; this seems to be so
particularly for Portugal and Spain, and in a lesser degree for Italy and the Netherlands.
This is corroborated by the perceptions of agents gathered though interviews and the

survey.

Perceptions of effectiveness seem more polarized in Italy, where a good share
of survey respondents (27%) stated that in their experience of issuing warrants the
defendant was never surrendered, although the majority (60%) thought otherwise.
Italy’s greater than average inclination to non-execute warrants curiously did not
manifest in the survey — although that is probably due to the lack of answers to the
respective question — but it did manifest in interviews, for example when a prosecutor
mentioned that while refusals of issued warrants were rare, there were “quite a few
cases of refusal in passive procedures, for cases in which the crime has taken place

(...)in ltaly”.
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The perceptions on the main difficulties in terms of judicial cooperation can be
divided in perceptions about countries (or groups of countries) and about procedural
matters. On the first group, the most pervasive perception was the profligacy of Eastern
European issuing authorities. Two poignant examples of the second group are: United
Kingdom'’s reluctance to execute warrants was also widely pointed out; as for French
issuing authorities, non-compliance to conditions stipulated to surrender (namely the
requested person’s devolution to serve the sentence in the executing country) was also

noticed during fieldwork in the Netherlands and in Portugal.

A particularly pervasive perception was a certain degree of mistrust towards
Eastern Europe. In various degrees, all national research teams encountered
practitioners with the perception that newer member states tend to issue warrants for
offences that do not justify this instrument’s use, i.e. petty criminality. Thus Portuguese
judges complain of Romanian warrants for road crimes with sentences up to 3 years
and express discomfort with having to execute warrants from Romania or Bulgaria they
have many doubts with; Dutch officials see requests from Poland as less serious in
nature than others, including one judge stating he is not always sure whether to trust
Eastern European countries and tends to ask them more for clarifications; an Italian
prosecutor complains of receiving requests disproportionately from Eastern Europe,
especially Romania with “5 times as many requests as Germany”, mainly for crimes
such as fraud, theft and robbery, “petty crimes and involving punishments that for us
are quite light”, while “we have few requests for organized crime and they mainly come
from Germany, France and the Netherlands”. More poignantly, Spanish actors talk of
“medieval” and “archaic” offences from Eastern Europe — such as theft of chickens,
horses, firewood, scrap material — petty, property-related offences that however
command harsh penalties in Eastern European criminal codes, as opposed to older
member states (and Spain itself) who issue for more serious offences. This was
attributed to Eastern Europe’s peculiar sacralisation of property and thus its strict
protection following decades of socialist regimes. However, warrants issued for petty
offences (mostly theft or drug-related ones) and, moreover, offences committed long
ago, were found for many other countries, including some of the oldest member states,
such as Germany. Poignant examples of the latter were specifically described in the

Portuguese case study.

As previously refereed, another perception that was detected in more than one
research country was the United Kingdom as a reluctant executor. In Spain, officials
mentioned that British authorities were pickier than usual, asking for a warrant’s

grounds in great detail, requesting the underlying decisions and evidence, raising

100



Practices and perceptions in a comparative perspective

obstacles in matters such as the prescription of offences, and generally having a higher
rate of refusals. The analysis on the Portuguese proceedings showed the same picture,
to which the practitioners’ perceptions also concurred. A further point of apprehension
was the common existence of lifetime sentences in the United Kingdom's justice
system, where they are foreseen for homicides but also for robbery and all sorts sexual
offences. Some Portuguese actors, familiarized to thinking of 25 years imprisonment as

the maximum absolute, are openly unsettled by this.

One further perception stated by Portuguese and Dutch actors was of French
issuing authorities as less reliable to comply with the guarantee of returning persons to
serve their sentences. During the Portuguese fieldwork, a poignant example was found
in an EAW proceeding concerning a Portuguese individual, who was requested by
France and surrendered under the condition of being returned to serve the sentence in
his own country: after years of silence, and as a consequence of serious care by a
Portuguese PPO and his own relatives, this individual was found to be serving his

sentence in an unspecified prison facility in France.

In connection to this, the surrender of nationals is perceived as a factor of
variability in the outcome of an EAW request. Some countries are perceived as
systematically refusing to surrender their nationals, probably on account of their legal
framework. More specifically, Spanish practitioners refer the Netherlands and Ireland

among those.

The existence of pending processes in the executing country is one of the most
frequent reasons for not surrendering a requested person, instead postponing it until
those processes finish. The balance between a national criminal procedure and the
foreign EAW process is not straightforward and poses several challenges to agents,
e.g. in matters such as constraint measures. Spanish officials point out the paradox
that a person might be kept in detention under an EAW while being prosecuted in
Spain for more serious crimes that nonetheless would preclude detention under

Spanish terms.

Last but certainly not the least, the quality of translations is another issue
recurrently mentioned by officials. Portuguese judges and prosecutors were visibly
wary of the quality of translations they dealt with, especially (and curiously) in the most
common languages such as English or French (perhaps because they knew them
better, or perhaps there are more persons stating to know them), as were Dutch

officials with Spanish, French or Italian warrants translated into English. Lawyers also
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considered translations a considerable hindrance to their action, especially when the
relation and communication with their foreign clients was at stake. Solutions clamoured
for were, understandably, the consolidation of reliable high-quality translation services
at a national level, but also the availability of a reliable Europe-wide source of
(translated and original) legal texts on these matters.

Proportionality is a notion that has much currency in perceptions of the EAW.
The FD itself only mentions it in passing in its preamble, and its iron-clad rules of
applicability leave little room to interpretation — it could be said that proportional is what
fits into the 12-month and 4-month rules. Practitioners however cling to the idea that
the EAW should tendentially apply to serious criminality and express discomfort over its
excessive use for what they consider petty offences.

Opinions on these matters naturally go together with the perceived profile of
requested persons and underlying criminality. The idea officials make of the average
requested person is similar to the hard data retrieved from the proceedings: males of
all ages and social origins persecuted for a wide range of crimes, more frequently for
small to medium offences. For example, Dutch officials see them as spanning all social
strata, from managers looked for embezzlement and tax fraud down to small drug
couriers, although pettier criminals are more frequent. Sometimes a more normative
judgment emerges, as with the Spanish interviewees who viewed the requested
persons as people who decided to live by crime, obtained easy proceeds and wanted
to enjoy them in pleasant surroundings, heading to Spain’s amenable southern coast

and bigger cities.

As to the idea that practitioners make of the criminality at stake, it is remarkably
consistent. Dutch officials see as most usual offences drug trafficking, then fraud,
violence, homicide and murder; they attribute to United Kingdom’s judicial authorities
the inclination for pursuing grievous bodily injury and homicides; and to lItaly for

pursuing particularly serious crime associated with mafia.

The division between western/eastern member states (or rather old/new) in their
differing standards for criminality that may underlie an EAW is evident for the majority
of agents consulted and is a source of scepticism among them. These practitioners
distinguish older member states from the newer ones, since they sense the first ones
seem to issue EAWSs for more serious offences (drug trafficking, economic crimes,
computer-related crimes, participation in a criminal organization; and in a 2nd tier
murder, kidnapping, trafficking in stolen vehicles and in human beings). The latter as

perceived as using the EAW to pursue pettier criminality, in some cases committed
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long ago, and appear to be fixated on property-related crimes that often would not be
considered serious enough for applying the EAW in older member states, but are
punished with penalties above the EAW threshold of applicability (4- and 12-months

rule).

Actors across the four research countries seem to share a self-reflexive
approval of their use of the EAW as adequate and proportional: it is others and not
them that make a disproportionate use of the EAW. An Italian prosecutor points as a
main difficulty that “not all crimes are known in the same way among the EU countries”,
leading to “different evaluations of certain conducts”, a point reinforced by another
prosecutor’s lament for foreigners’ lack of sensibility in perceiving “certain crime

typologies such as criminal association as we do for our historic experience”.

In such a scenario, mutual trust not accompanied by further harmonisation is
perceived as counter-productive. For many, mutual recognition with an — effective —
minimum legal standard (especially a minimum standard of procedural rights) is crucial,
as it would considerably further the cause of a real, rather than just formal, mutual trust

and consequent mutual recognition.
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The Framework Decision 2002/584/JHA, of the 13" June 2002 on the European
Arrest Warrant, by abolishing the system of extradition, materialised a fundamental tool
in strengthening judicial cooperation among EU member states and a decisive step in
the construction of a European Area of Justice. Its main purpose was to enable the
arrest and surrender among member states of persons for the purposes of criminal

prosecution or conducting a custodial sentence or detention order

In the previous points we attempted a comparative analysis of the European
Arrest Warrant in four countries, looking for convergences and divergences relative to
the Framework Decision and in terms of its practical application. Here, we will attempt
a final synthesis focusing on the main highlights of this enterprise.

A first point to mention is the complexity of a comparative analysis when the
research object concerns justice. As mentioned before, the central goal of this research
was to analyse in a comparative perspective the normative framing and the practice of
the EAW in the four countries that integrate it. We showed how the transposition into
national legal systems led to differences due to their specificities at the level of
constitutional law, criminal law and criminal-procedural law. If the Italian, Portuguese,
Spanish and Dutch criminal systems do share to a certain point a common legacy,
namely in terms of substantive criminal law, they differ on the other hand on their
criminal-procedural system and their organic and functional legislation, with direct
implications in the EAW'’s application. The consideration of national specificities must

therefore assume a relevant role in a comparative analysis.

Even in the legal frames of the EAW are relatively similar, the differing
practices, judicial cultures and conditions of application of each country lead to differing
perceptions that highlight the limits of comparisons. In fact, comparative studies with a
strong focus on law in action, as ours intended to be, are less common due to the
difficulties they entail in the construction of analytical methodologies and their
application. Indeed, this research faced difficulties in carrying out uniformly for each
country all its planned methodological tasks — e.g. the retrieval of quantitative and
qualitative sources on EAW execution, collection and analysis of articles on doctrine
and court decisions, interviews with judicial officers such as judges, prosecutors or
lawyers — and did not always succeed, necessitating some methodological

reconsideration and adjustments.

Let us underline that evaluating the application of the EAW — whose relevance
in consolidating judicial cooperation in Europe is widely recognised — is not an exercise

in comparative law, but rather an exercise in assessing the effectiveness of a
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normative instrument involving agents with judicial cultures and socio-cultural contexts
of contrasting nature, at times starkly so. These contrasts can have a significant effect.
For example, research revealed various authors who sustain that the judicial evaluation
undertaken by an executing judicial authority should incorporate, other than just formal
matters, matters of fact analysed in light of the constitutional principles of proibicdo do
excesso, necessidade, proporcionalidade, excepcionalidade e subsidiariedade da
privacdo de liberdade. Otherwise, the execution of a warrant might degenerate in
certain cases and countries into a materially unjust and even illegal decision at odds
with the national adjective law and constitutional order. Despite this doctrinal
judgement, specific national judicial cultures may determine very different practices,
even under the same legal, constitutional assumptions. In this research we also tried to
analysed in which way national specificities materialised into the application of the
EAW.

The complexity of the problems encountered and the diversity of agents and
procedural forms in the issuing and reception of this instrument are particularly
relevant. We underline in this light the differing functions of the Public Prosecutors
Office between, on the one hand, the ltalian, Portuguese and Dutch systems, where
the prosecutor conducts the criminal procedure, and on the other hand the Spanish
system, where the juiz de instrugdo assumes a proeminent role in the stage of
prosecution. The differentiation of authorities at the national level in their competence
to receive, analyse and decide on the EAW must also be underlined. In Spain and the
Netherlands, reception of a EAW is centralised in a single authority (Audiencial
Nacional and Amsterdam District Court respectively) while in Italy and Portugal it is

scattered among second-instance courts.

In our opinion, five fundamental forces underlay the EAW Framework Decision
and guided its implementation and practical execution in member states. First, the
principle of mutual recognition of criminal decisions: if a decision is taken by a
competent judicial authority of a EU member state in accordance with its law, it should
have full and direct effect over the whole EU territory. Second, the principle of mutual
trust: member states trust the legal systems and procedures of other member states,
namely the judicial decisions of their competent authorities. Third, the principle of
judicialisation: the surrender process is the sole competence of judicial authorities, not
of administrative political authorities. Fourth, the principle of speediness: the surrender
process should be swift and within short deadlines, both on the surrender decision and
on the actual surrender of a requested person. Fifth, transversal to all the previous

principles and consequently all acts of warrant issue and reception is the principle of

108



Comparative remarks

respect for fundamental rights and guarantees: the execution of a warrant must respect

the fundamental rights and guarantees of defence of the requested person.

Some remarks on the practical fulfilment of these fundamental principles in the

four research countries follow.

A first remarks goes to unequivocal efficiency the EAW has brought to
international judicial cooperation as a procedural instrument for facilitating the
surrender of persons. The statistical data on the research countries as well the
perceptions of agents involved validate this conclusion. The EAW is still the only tool of
European judicial cooperation in criminal matters that is effectively operational across
member states. This is particularly relevant for the repercussions it might have in the
goal of deepening and developing the EU’s justice policies, namely after the Lisbon

Treaty consecrated the principle of mutual recognition of judicial decisions.

Our research allows us to conclude that, notwithstanding the normative,
procedural and judicial-cultural differences of each member-state, the response of
national judicial authorities to requests of their foreign partners is in general positive
and swift. Thus we can sustain that the principle of mutual trust, as a cornerstone for
the construction of a European Area of Justice posited by the Lisbon Treaty, is a
possible, attainable reality that is already underway.

However, our research also shows that this practical development of mutual
trust is raising various issues which demand reflection, at the cost of seriously
threatening further consolidation of a European Area of Justice. One cannot ignore that
mutual trust assumes very different degrees among states and especially judicial
authorities, according to their level of independence and autonomy as organs of
sovereignty in different states. The material conditions presiding over criminal
investigation and defences guarantees must also be taken into account. Only with
mutual trust on legal systems, and especially on criminal systems that effectively
ensure fundamental rights and guarantees, such as the right to a fair and due process,

can the path towards European justice policies be consolidated.

A situation that deserves particular attention, much emphasised by the judicial
agents interviewed and discussed in the international conference organised for this
project, is that the main target of the EAW in practice is small and medium criminality,
not serious and highly organised criminality. The question to rise is whether this
instrument, with the costs it involves for states and the restrictions it imposes on the

freedom and rights of citizens, should focus to such an extent on small and medium
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criminality, sometimes as petty as a theft of some dozens of Euros. A majority of
opinions heard during the project favour a greater focus of the EAW on higher
criminality, while other forms of cooperation should be developed and tailored for small
and medium criminality, not neglecting the demands of preventing and combating

criminality in general.

Still on matters of practical use, another situation is the use of the EAW not to
prosecute or execute sentences, but to obtain evidence for an investigation. This
represents a significant distortion of the EAW'’s intended goals and spirit, and highlights
the urgent need of instituting other cooperation tools for obtaining and using criminal
evidence within the EU.

All'in all, the EAW’s use in practice is far and wide of the types of offences that
motivated the debate on its creation and especially its rapid approval and
implementation, such as terrorism — recall that the September 11, 2001 attacks were a
main factor in that rapid pace. An intensive use of the EAW for small criminality puts at
stake the principle of proportionality in the restriction of rights, a situation that deserves
serious consideration and correction in short term. The construction of a European
Area of Justice should base and rely on respect for the principles of criminal law and
not weaken, without serious grounds, the fundamental rights of EU citizens or

residents.

In the terrain of fundamental rights, an acute discussion emerged on the
guarantees granted to citizens subject to a warrant, on their effective use of defence
rights. One cannot talk of a true European citizenship without justice being in full
service of citizens and ensuring respect for fundamental rights across the whole EU
territory. The Court of Justice of the European Communities has long stated that
respect for fundamental rights is an integral part of the general principles of law and
their respect and safeguard, inspired by the constitutional traditions common to

member states, should be guaranteed in the structure and goals of the EU.

In this regard, the fieldwork uncovered deficits in the execution of warrants, both
in the procedure itself and, more importantly, in the exercise of defence rights in
matters like the principle of speciality, the right to appeal (which is not universally

guaranteed across countries), or access to translation.

Translation deficiencies were detected which had effective and serious
repercussions in the exercise of rights such as a real understanding by the requested

person of the meaning of renouncing entitlement to the speciality rule. The body of
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translators and their certification is left to member states and they do not ensure
equally the right to a good translation. Lacking that, it is not possible to talk of an
effective exercise of defence rights.

Another deficiency detected is the lack of widespread sources/databases on the
member states’ national law relevant to warrant practice. Many dispositions are left to
national law and it is essential for officials on the execution side to know them quickly
and reliably, in order to appropriately ensure defence rights, to know the authority with
competence to provide guarantees etc. It is therefore essential to create and diffuse
readily accessible tools of common knowledge.

A certain knowledge of the process running on the issuing state and underlying
a warrant is also important. For an official or lawyer to raise some grounds for opposing
execution of a warrant, he must know aspects of the process which are hard to obtain
in the short deadlines foreseen for warrant execution, much less without the
cooperation of lawyers and/or judicial authorities in the issuing country. International
bar associations could play a relevant role here.

The truth is the implementation of this cooperation mechanism did not foresee
and assure on an equal footing mechanisms to improve the rights and guarantees of
defence for the citizens involved. Such mechanisms should be object of specific
attention in forthcoming policy developments so that an Europe of citizens, a strategic
principle posited by the Lisbon Treaty, is not put at stake.

A final question concerns the training of officials and lawyers involved in the
EAW. The fieldwork revealed deficiencies in such training with direct implications in
judicial decisions. A lack of knowledge of EU cooperation mechanisms and the EAW'’s
specific legal frame is still common and a factor or entropy in the system. Further
training of agents in these matters will be an important factor of improvement for
member states. States should also seek measures to establish a relevant number of

lawyers practicing and specialising in this area, to whom defences should be assigned.

Our research showed that the legal provision of grounds for refusal (mandatory
and optional) and guarantees that can be demanded to the issuing state are not
sufficient to ensure fundamental rights and effective guarantees of defence across all
member states. The risk exists that a European criminal law is being built mostly on
considerations of efficiency and pragmatism, more than the necessity of further

harmonisation of legal systems, especially in matters of rights and guarantees.
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Despite several directives pushing for a greater harmonisation of national legal
orders on some criminal matters (e.g. on money laundering, in general on the
protection of interests relevant to EU existence and functioning), these remain a
reserve of national sovereignty and retain great discrepancies among member states
(definition of what constitutes a crime, coercive measures, maximum and effective

sentences, procedural aspects).

Under these conditions, the extension of EU outreach onto criminal matters
opens up new collision courses between community and national law. In the concrete
case of the EAW, its application confronts it with the heterogeneity of substantive and
procedural solutions at the national level. One need only think of situations such as: an
issuing state requests surrender of a national/resident for a crime that is not recognised
by the executing state, or requests a person to apply provisional detention to prosecute
a crime that does not allow such a measure under the executing state’s law.

Differences on the right to appeal complicate this further.

In conclusion, we caution that the EAW is an instrument which considerably
affects the rights of EU citizens and residents that was approved without a comparable
investment to secure the most uniformly possible application and the defence rights of
all citizens involved, in itself or through other instruments. The construction of a
common European area of freedom, security and justice requires a proactive policy to
consolidate the fundamental rights of European citizens. This research shows that a
normative densification of rights in the wake of the movement of expansion of
fundamental rights at the European level is far from reached, and weaknesses remains

in terms of effective judicial protection.
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4.1. Introduction

The Italian case study on which this report is based has been carried out by
IRSIG-CNR (Research Institute on Judicial Systems of the Italian National Research
Council) researchers within the research project “The European Arrest Warrant in Law
and in Practice: a comparative study for the consolidation of the European law-
enforcement area” coordinated by the Centre for Social Studies at the University of
Coimbra, with the participation of the Montaigne Centre of the University of Utrecht, the
Spanish Association Judges for Demaocracy and the Portuguese Judges' Association.
The research project, which effectively run from June 2008 to June 2010, has been co-
funded by the European Commission (Directorate D -Internal security and criminal
justice- of the Directorate-General Justice, Freedom and Security). The research focused
on the analysis of the normative framework, the case law, organizational practices, in

depth EAW case files, and judicial actors’ perceptions.

The Italian team (Davide Carnevali, Marco Fabri and Marco Velicogna) carried
out the research through a combination of qualitative and quantitative methods,
accordingly to the research design, such as: a comparative analysis of the EAW
Framework Decision and national transposition law (No 69/2005), a study of the
literature, a compilation and analysis of the case law of the Supreme Court of Cassation,
several explorative interviews to the key actors dealing with the European Arrest
Warrant, a focus group with experts (including practitioners, academics and
researchers), a case-files data collection for issued and executed EAW proceedings, a
survey of the perceptions of judges and public prosecutors who dealt with European

Arrest Warrant cases.

The study of the EAW in action has shown that the system is technically and
organizationally sound. After an initial phase characterized by problems of consistency
between norms and lack of operative practices and shared understanding of roles and
competences of the relevant actors, normative interpretation has stabilized, and
organizational and inter-organizational learning has taken place. At the same time, as
the data collected shows, much of the results and trends of the EAW practice must be
analyzed and discussed both at national and EU level. EAW data may tell us a story of

EU “crime and punishment” geography. But it also shows that different EU countries are
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using the EAW in different ways, and that this may result not only in procedural

problems, but in the not so long run constitute a political issue.

The following report is structured in four sections: firstly the dimension and role of
the EAW Italian transposition law is analyzed, providing some elements of the story
preceding its coming into force, and then examining it and the case law of the Italian
Supreme Court of Cassation from the Frameword Decision perspective. Follows a
description of the actual issuing and executing procedures, the analysis of the EAW data
collected at the Ministry of Justice and, finally, the analysis of judges and public
prosecutors perceptions about the EAW based on data collected through semi-structured

interviews, a focus group and an on-line survey.
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4.2. The dimension and role of the EAW Italian
law

This section provides an overview of the ltalian Law no. 69 of 22 April 2005*
transposing the Framework Decision on the European Arrest Warrant*® confronting it

with the Framework Decision.

4.2.1. Some elements of the story preceding the Italian Law
69/2005

The ltalian implementation law came into force almost a year and a half later than
the appointed date and including a number of deviations from the letter and the spirit of
the FD. This is without doubt the result of the political and constitutional tensions that
characterized the adoption of the FD from the Italian perspective. Even before its
approval, the law had been “criticized for diverging from the European Framework
Decision in a number of areas, thus revealing some (political) reluctance about the

instrument itself.”*°

Let us therefore briefly describe the EU and National events that led to this result.
“Until the adoption of the EAW, extradition between EU member states was based on
several different intergovernmental measures, themselves based on international law
(Peers 2001) — for example, the 1957 Council of Europe European Convention on
Extradition, the 1975 and 1978 protocols to the convention, the 1977 Council of Europe
European Convention on terrorism, the Schengen Implementing Convention of 1990, a
convention in 1995 supplementing the aforementioned conventions, as well as a 1996

convention.” *°

“" Law no. 69 of 22 April 2005, “Disposizioni per conformare il diritto interno alla decisione quadro
2002/584/GAI del Consiglio, del 13 giugno 2002, relativa al mandato d’arresto europeo e alle procedure di
consegna tra Stati membri”. The law was published on 29 April 2005 on the Gazzetta Ufficiale, and came
into force 15 days after its publication, on 14 May 2005, See the Addendum by the General Secretariat of the
Council 8519/05 ADD 1 of 3 May 2005, http://ue.eu.int/ueDocs/cms_Data/docs/polju/EN/EIN647 .pdf.

8 Council Framework Decision of 13 June 2002 on the European Arrest Warrant and the surrender
procedures between Member States (2002/584/JHA)

9 Marin, L. (2008) The European Arrest Warrant and Domestic Legal Orders. Tensions between Mutual
Recognition and Fundamental Rights: the Italian Case, Maastricht Journal of European and Comparative
Law, p.476

0 Kaunert, Christian(2007) “Without the Power of Purse or Sword”: The European Arrest Warrant and the
Role of the Commission’, Journal of European Integration, 29: 4, p.389
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The first relevant event mapping the EAW roadmap can be considered the
European Council special meeting held in Tampere on 15 and 16 October 1999 on the
creation of an area of freedom, security and justice in the European Union. In this
meeting it was declared that the formal extradition procedures were to be abolished
among the member states “as far as persons are concerned who are fleeing from justice
after having been finally sentenced...” and for other cases (i.e. prosecution of crimes) it
was expressed the need for “fast track extradition procedures, without prejudice to the
principle of fair trial”.>* The following step was the Programme of measures to implement
the principle of mutual recognition of decisions in criminal matters, adopted by the
Council on 30 November 2000,>* addressing the mutual enforcement of arrest warrants,
as envisaged in point 37 of the Tampere European Council Conclusions.

The events of 11 September 2001 are turnaround point for a process that was
moving only slowly forward. The need to support the war against terrorism increased the
peer pressure on EU member states to go toward a deeper integration in the criminal
area.” Just a few days after, the conclusions and plan of action of the extraordinary
European Council meeting on 21 September 2001 states: “the European Council
signifies its agreement to the introduction of a European arrest warrant and the adoption
of a common definition of terrorism. The warrant will supplant the current system of
extradition between member states. Extradition procedures do not at present reflect the
level of integration and confidence between member states of the European Union.
Accordingly, the European arrest warrant will allow wanted persons to be handed over
directly from one judicial authority to another. In parallel, fundamental rights and
freedoms will be guaranteed”.54 In his speech of the 4 October 2001 to the Parliament,
Tony Blair, refers firm action taken by the European Union: “Transport, interior, finance
and foreign ministers have all met to concert an ambitious and effective European
response: enhancing police cooperation; speeding up extradition; putting an end to the

funding of terrorism; and strengthening air security”.>

Italy position was to reduce the list of 32 crimes subject to the European Arrest

Warrant to six. “The same six descriptions were contained in the Treaty of extradition

*! Tampere European Council Conclusions
°2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2001:012:0010:0022:EN:PDF

*3 Kaunert, Christian(2007) “Without the Power of Purse or Sword”: The European Arrest Warrant and the
Role of the Commission’, Journal of European Integration, 29: 4, p.395

4 http://ec.europa.eul/justice_home/news/terrorism/documents/concl_council_21sep_en.pdf

® Tony Blair's speech to parliament - The full text of the prime minister's statement to parliament concerning
the terrorist attacks in the us. The Guardian 04 October 2001
http://www.guardian.co.uk/world/2001/oct/04/septemberll.usa3
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recently signed by Italy and Spain, namely terrorism, organized crime, drug trafficking,
arms smuggling, people trafficking and sexual abuse of minors”.*® In this situation, “the
Commission and its allies amongst the member states, especially Belgium, were quick to
apply peer pressure on Berlusconi. Commissioner Vitorino declared that ‘we cannot be
held hostage to Council unanimity’ and indicated that the ‘Council might try to proceed
without Italy by using the option of enhanced co-operation to allow the 14 member states
to go ahead’ (Occhipinti 2003, 171). Marc Verwilghen — the Belgian Justice Minister
who initially opposed the EAW — warned ltaly that the Laeken meeting on 14-15
December would be ‘very difficult’ for Silvio Berlusconi and that his behaviour was
‘incomprehensible’. The German Interior Minister Otto Schily also complained that ‘the
Italian position is completely unacceptable’ (ibid.). But the Italian prime minister also
came under intense pressure from the Italian media (Blitz 2001) in a public shaming
process”. >’ In the end, on December 11 2001, Italian Government, the last to oppose the
list of thirty-two categories, dropped its position under the mounting pressure coming
from the other EU member states.*® The agreement on the introduction of the European
Arrest Warrant reached at the Laeken Summit in December 2001 resulted in the
adoption of the Framework Decision on 13 June 2002. The Framework Decision then
entered into force on 7 August 2003, with a 31 December 2003 deadline for the member

states to comply with its provisions.

At the same time though, while the Italian Government ratified the Framework
Decision, the tension at the basis of the opposition were still unresolved. Furthermore,
the FD still presented an incompatibility with some of the fundamental rights protected by
the Italian Constitution “The Framework Decision was the outcome of the climate created
by the terrorist attacks of 11 September 2001, with emotion and the need to send a
strong signal to the public taking the place of measured reflection, and it was signed in
record time. However, one crucial aspect that is often overlooked is that this Framework
Decision is not just about terrorism, it is about all criminal offences punishable under the

criminal laws of the 25 member states”. *°

*% Impala, F. (2005) “The European Arrest Warrant in the Italian legal system Between mutual recognition
and mutual fear within the European area of Freedom, Security and Justice” Utrecht Law Review, Volume 1,
Issue 2 p.58

®" Kaunert, Christian(2007) “Without the Power of Purse or Sword”: The European Arrest Warrant and the
Role of the Commission', Journal of European Integration, 29: 4, p.401

% Black, . “ltaly agrees to EU arrest warrant” The Guardian 12 December 2001
http://www.guardian.co.uk/world/2001/dec/12/septemberll.usa

% Impala, F. (2005) “The European Arrest Warrant in the Italian legal system Between mutual recognition
and mutual fear within the European area of Freedom, Security and Justice” Utrecht Law Review, Volume 1,
Issue 2 p.59
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As a consequence, also the implementation law introducing the EAW into the
Italian system was the result of a long and complex process. The then Minister of Justice
Castelli set up a Committee (Viola) with the task of drafting the norms needed to comply
with the provisions of the Framework Decision. The works of the Viola Committee were
concluded at the end of June 2003 and the draft was submitted to the Government
before the summer recess. After the summer the Government “sent it back with
amendments... and then, nothing”. ®® Meanwnhile, on July 30 2003, the opposition
presented a law proposal (N. 4246 Kessler®'). “At the same time the Ministry of
Community Policy also presented their proposal (in the form of a statutory law)”. ®* Also,
two other parliamentary proposals were presented (N. 4431 Buemi®® on October 28
2003, and N. 4436 Pisapia® on October 29 2003). As a result, the Kessler text was
radically amended “absorbing” the other two parliamentary proposals. “The text, which
was approved by the Chamber on 12th May 2004, was amended by the Senate on 26™
January 2005 (DDL N. 2958). It was then amended by the Chamber on 22nd February
2005 and subsequently modified by the Senate on 21st March 2005”. ® The Bill was
therefore debated for the third time in the Chamber of Deputies. ®® The law was finally
approved on the 22 of April 2005%” and published in the Gazzetta Ufficiale N. 98 of 29
April 2005. It entered into force on 14 May 2005.

While the long time required to adopt the Framework Decision and then to
transpose it in the Italian law and (as we will see in more detail in the next section) the
differences introduced in the Italian Law have no equivalent in other EU Member states,

it should be remembered that Italy is not the only country who has experienced tensions,

€0 Selvaggi, E. “From extradition to the European arrest warrant: characteristics and prospects of the new
handover system”, "Implementation of the European warrant for arrest and safeguarding of fundamental
rights: field of application and limits of the procedural guarantees regarding persons under inquiry and
persons accused in the territory of the European Union" High Council of the Judiciary training seminar,
Rome, 4-6 April 2005 p.12

®% http:/iwww.camera.it/_dati/legl4/lavori/stampati/pdf/14PDL0047810.pdf

62 Selvaggi, E. “From extradition to the European arrest warrant: characteristics and prospects of the new
handover system”, "Implementation of the European warrant for arrest and safeguarding of fundamental
rights: field of application and limits of the procedural guarantees regarding persons under inquiry and
persons accused in the territory of the European Union" High Council of the Judiciary training seminar,
Rome, 4-6 April 2005 p.12

83 http://www.camera.it/_dati/leg14/lavori/stampati/pdf/14PDL0050920.pdf
% http:/iwww.camera.it/_dati/legl4/lavori/stampati/pdf/14PDL0051300.pdf

% luzzolino, G. “ltalian Legislation Concerning the European arrest warrant: Problems and Prospects”
"Implementation of the European warrant for arrest and safeguarding of fundamental rights: field of
application and limits of the procedural guarantees regarding persons under inquiry and persons accused in
the territory of the European Union" High Council of the Judiciary training seminar, Rome, 4-6 April 2005, P.2

66 http://documenti.camera.it/Legl4/dossier/Testi/GI0367a.htm
7 http://www.camera.it/parlam/leggi/05069I.htm
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as it is shown both by the many deviations from the FD in other national transposition
laws, both by the work of the Constitutional Courts (i.e. Belgium, Germany, Poland and

Cyprus).

4.2.2. The Italian Law and case law from the Frameword
Decision perspective

This section is dedicated to the analysis of how the Framework decision has been
transposed in the Italian Law 69/2005 and to the case law of the Court of Cassation on
the specific topics. The section is therefore structured according to structure (preamble,

chapters and articles) of the Framewaork decision.

128



The EAW in Italy

The Court of Cassation

The "Corte Suprema di Cassazione" is the highest court within theltalian judicial system; among its main functions,
according to the law on the Judiciary of January 30, 1941 No. 12 (Article 65), there is the duty "to ensure the correct
application of the law and its uniform interpretation, together with the unity of the national objective law and the respect

for the limits between the different jurisdictions".

One of the main features of its task which is essentially unifying and "nomofilattica", i.e. aiming at providing certainty in
the construction of law (in addition to the decision issued as third-instance judge), is that the existing rules in principle
allow the Court of Cassation to investigate the facts of a case only when they were already dealt with in the previous
part of the proceedings and only if necessary for estimating the grounds allowed by the law to support a petition to the

Supreme Court.

The petition to the Court of Cassation can challenge the decisions issued by the ordinary judges of second instance or
sole instance: the grounds of the petition can be, in the civil field, the infringement of provisions of substantive law
(errores in iudicando) or of procedure (errores in procedendo) or defects (lacking, insufficient or contradictory grounds)
concerning the grounds of the decision challenged or, furthermore, questions relating to jurisdiction. Similar provisions
are set forth for the criminal cases before the Court of Cassation.

When the Court of Cassation singles out one of the above-mentioned defects it quashes the decision of the lower court
and states the legal principles that the decision challenged will have to follow: the remand court have to comply with
these principles when examining again the facts of the case. On the contrary, the principles asserted by the Court of
Cassation are not binding on all the remaining courts dealing with other cases. The decision of the Court of Cassation

is considered only as an important "precedent".

No special permission is required to appeal the Court of Cassation. According to Article 111 of the Italian Constitution
any citizen can apply to the Court of Cassation for infringement of the law against any decision of whatsoever court
without appealing the second-instance judge both in civil and criminal matters or against any limitation to individual
freedom.

The Court of Cassation is also entrusted with the charge of defining the jurisdiction (i.e., of indicating, in case of
controversy, the court, either ordinary or special, Italian or foreign, which has the power to know the case) and the
"competence" (i.e., of settling a conflict between two courts dealing with the merits of a case). The Court of Cassation

also performs non jurisdictional functions pertaining to the legislative elections and the referendum repealing the laws.

(adapted from the Italian Court of Cassation on-line presentation
http://www.cortedicassazione.it/documenti/FunzSCing.htm)

While judgements of the Court of Cassation are binding only for the case, they
clearly provide indications to which the other actors of the Justice System tend to refer to
and conform. This is particularly true in the case of EAW, where the Court of Cassation
decides not only on errors in the application of law or procedure but, within the

surrendering decision procedure, also on the facts (meritis).

Two main trends characterise the case-law of the Court of Cassation until now. A

first trend is the interpretation of the Italian Law 69/2005 in conformity with the
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Framework Decision. The second trend concerns interpretation of the Italian Law
69/2005 “in conformity with the Italian constitutional system in order to give procedural
guarantees with regard to the arrest and surrender of the person requested” (Marin
2008).

The analysis is based on EAW related judgements of the Court of Cassation
given between September 2005 and April 2009. The analysis make ample use of (but it
is not limited to) the work of the Ufficio Massimario of the Court of Cassation and in
particular of the Rel. n. 28/08/bis and n. 28/08/quater “ORIENTAMENTO DI
GIURISPRUDENZA - Rapporti Giurisdizionali con Autorita Straniere — - Mandato arresto
europeo (M.A.E.) - Legge n. 69 del 2005.

4.2.2.1. Framework Decision Preamble

Two points of the preamble, 12 and 10 are explicitly recalled and elaborated by
the Italian Law 69/2005 in article 2.%®

In its case law, the Court of Cassation (Sez. 6), with judgement No. 5400,
30/1/2008-4/2/2008 (France), held that the EAW emitted by a French authority, based on
a sentence in contumacy respect the right to a fair and public hearing as the French law
grant the condemned the right to request a new judgement in respect to the right to
defence (Article 2.1. a.).

The United Chambers of the Court of Cassation (Sezioni Unite -Sez. Un.), with
judgement No. 4614, 30/01/2007- 5/02/2007 (Germany), held that the due respect of the

% Article 2. (Constitutional guarantees)

Article 2. 1. In compliance with the provisions of Article 6, paragraphs 1 and 2, of the Treaty on European
Union and point (12) of the recitals of the preamble to the Framework Decision, Italy shall enforce the
European arrest warrant with due respect for the following rights and principles established by international
treaties and by the Constitution:

a) the fundamental rights guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms signed in Rome on 4 November 1950 and implemented by Law no. 848 of 4 August
1955, and specifically by Article 5 (right to liberty and security) and Article 6 (right to a fair and public
hearing) as well as the additional Protocols to the Convention itself;

b) the principles and rules contained in the Constitution of the lItalian Republic pertaining to a fair trial,
including those relating to the protection of personal freedom, in relation also to the right to defence and the
principles of equality, as well as those relating to criminal liability and the quality of criminal punishment.

Article 2.2. For the purposes referred to in paragraph 1, appropriate guarantees may be requested of the
issuing Member State.

Article 2.3. ltaly shall refuse to surrender the sentenced or suspected person in the event of a serious and
persistent breach by the requesting state of the principles set out in paragraph 1(a) as established by the
Council of the European Union in accordance with point (10) of the recitals of the preamble of the
Framework Decision.
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Italian Constitution principles and rules pertaining to a fair trial (Article 2.1. b.) is limited to
the “common principles” referred in Article 6, of the Treaty on European Union. It is
therefore not relevant if the issuing state seems to provide less guarantees than Italy. On
the same line as to the right to defence and reduced guarantees seemingly provided by
the issuing state is the judgement of Sez. 6, No. 17632, 3/5/2007-8/5/2007 (Germany).

Sez. 6, with judgement No. 6416 - 6/2/2008-8/2/2008, (Czech Rep.) found that
the EAW concerning a sentence is not to be executed if the person has already served

the detention term during prior to the surrender

4.2.2.2. Chapter 1: General Principles - Article 1-8

Article 1. Definition of the EAW and obligation to execute it

The first article of the Framework decision, Definition of the EAW and obligation
to execute it is transposed quite literally as the definition of EAW is concerned (Article
1.1 of the FD; Art 1.2 L.69/05) while to the provisions of the Framework concerning the
mutual recognition of EAW (Article 1.2 of the FD) adds “as long as the preventive
remedy on the basis of which the warrant has been issued has been signed by a judge,
is adequately motivated, and the sentence to be enforced is irrevocable” (Art 1.3
L.69/05). According to the Court of Cassation, the warrant to be signed by a judge as to
Art 1.3. is not the EAW but the order on which the EAW is based (Sez. 6, No. 8449 -
14/2/2007 - 28/2/2007 (Germany); Sez. 6, No. 6901 - 13/2/2007-19/2/2007, (Germany);
Sez. 6, No. 13463, - 28/3/2998-31/3/2008 (Lithuania). Also, it is not within the scope of
the EAW the surrender for investigative purposes (interrogation or confrontation). (Sez.
6, No. 15970 - 17/4/2007-19/4/2007 (Belgium)) and the Court of Appeal deciding on the
surrender must verify that the sentence to be enforced is irrevocabile (Sez. 6, -
29/10/2008 - 20/11/2008, No. 43341)

Article 1.3 of the Frameword Decision, referring to the “obligation to respect
fundamental rights and fundamental legal principles as enshrined in Article 6 of the
Treaty on European Union” can be considered as being extended in the already cited
Article 2 of the Italian L.69/05.

Article 2. Scope of the EAW
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Article 2.1 of the FD is transposed by Art 7.3 and 7.4 of the Italian transposition
law with the addition that the calculation of 12 month of maximum custodial sentence or
detention order “Aggravating circumstances shall not be taken into account” (Article 7.3
L.69/05). According to the Court of Cassation case law, to verify the detention period,
reference must be made not to the concrete case but to the “abstract punishability”. This
means that it is not relevant if the act is punishable also (in alternativa) with pecuniary
sanction, (Sez. 6, No. 8449, 14/2/2007-28/2/2007 (Germany); Sez. 6, No. 11598,
13/3/2007-19/3/2007 (Germany))

Reference to the exclusion of aggravating circumstances is also made in Article 8
L.69/05 transposing Art 2.2 of the FD as the calculation of the 3 years for the cases in
which “the surrender shall take place on the basis of the European Arrest Warrant,
independently of cases of double punishability, provided that the maximum custodial
sentence or detention is of three or more years.” Furthermore, in the transposition of
Article 2.2 of the Framework Decision, the list of offences has been much detailed in the
ltalian Article 8.1.%° Also, according to Article 8.2, “The ltalian judicial authority shall

% Article 8. Mandatory surrender

Article 8.1. For the following offences, the surrender shall take place on the basis of the European Arrest
Warrant, independently of cases of double punishablity, provided that the maximum custodial sentence or
detention is of three or more years, excluding any aggravating circumstances:

a) participation in a criminal organisation of three or more persons with the aim of committing a number of
offences;

b) performing actions threatening public safety or acts of violence against persons or things, thereby causing
harm to a state, institution or international body, for the purpose of subverting the constitutional order of a
state or destroying or weakening national or supra-national political, economic, or social structures;

c) forcing or inducing one or more persons, through violence, threats, deception or the abuse of authority, to
enter, reside in or to leave the territory of a state or to move from one place to another within that state, in
order to subject them to slavery, forced labour or begging or the exploitation of sexual services;

d) inducing persons into prostitution or into committing direct acts for the purpose of abetting prostitution or
the sexual exploitation of children; committing acts intended to exploit a child in order to produce
pornographic material using any medium; selling, distributing, divulging or publicising pornographic material
depicting a minor;

e) selling, offering, ceding, distributing, trading, purchasing, transporting, exporting, importing or procuring for
others substances which, according to the legislation in force in European countries, are considered to be
narcotic drugs or psychotropic substances;

f) trading, purchasing, transporting, exporting or importing weapons, munitions and explosives in breach of
the legislation currently in force;

g) receiving, accepting the promise of, giving or promising money or other benefits to commit or refrain from
committing an act pertaining to a public office;

h) committing any act or intentionally omitting to act in relation to the use or presentation of false, incorrect or
incomplete statements or documents, which gives rise to the misappropriation or wrongful retention of funds
or the illicit depletion of resources from the general budget of a state or the general budget of the European
Communities or budgets managed by or on behalf of the European Communities; committing any act or
intentionally omitting to act in relation to the misapplication of such funds or purposes other than those for
which they were originally granted; committing the same actions or omissions to the detriment of a private
individual, corporate entity or public body;

i) substituting or transferring money, goods or other benefits deriving from crime, or carrying out any other
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decide on the definition of the offences for which surrender has been requested in
accordance with the law of the issuing state, and whether this definition corresponds to
those listed in paragraph 1”. The Court of Cassation (Sez. 6, No. 39772 - 24/10/2007-
26/10/2007 - Romania) stated that the list provided in article 2.2. of the Frameword

Decision has to be seen as a list of categories of crimes and not as a specific

related operations, in order to conceal their illicit origin;

I) counterfeiting of national or foreign currencies that are legal tender in or outside the state or altering them
in any way to make them appear to be of a higher value;

m) committing, for personal gain or for the profit of others or to cause harm to others, an direct action to
access or remain without authorisation in a security-protected computer or telematic system or damaging or
destroying computer or telematic systems, data, information or programs contained in or pertinent to them.

n) endangering the environment through the unauthorised discharge of hydrocarbons, waste oils or sludge
produced by water treatment, the emission of dangerous substances into the atmosphere, the ground or
water, the treatment, transportation, dumping, or removal of hazardous waste, the discharging of waste into
the ground or water and the unauthorised operation of a dump; possessing, capturing or trading in protected
animal and vegetable species;

0) committing, for profit, direct actions intended to facilitate the illegal entry to the territory of a state of a
person who is not a citizen of that state or is not entitled to reside there permanently;

p) deliberately causing the death of a person or bodily injuries of the same gravity as those envisaged by
Article 583 of the Penal Code;

q) obtaining illegally and for profit human organs or tissue or trading in these in any way;

r) depriving individuals of their personal freedom or restraining or holding them by threatening to kill, injure or
continue to restrain them in order to force a third party, whether this be a state, an intergovernmental
international organisation, a natural or corporate person or a community of natural persons, to commit or
refrain from committing any action, subordinating the release of the kidnapped person to this action or
omission;

s) public incitement to violence as a manifestation of racial hatred towards a group of persons or a member
of such a group because of the colour of their skin colour, their race, religion, or national or ethnic origin; or
extolling crimes against humanity for reasons of racism or xenophobia;

t) taking possession of the movable property of others, removing this property from its owners for personal
gain or to profit others, through the use of weapons or as part of an organised group;

u) illicit trafficking in cultural goods, including antiques and works of art;

v) inducing a person into error through artifice or deception, thus obtaining unjust personal gain or profit for
others to the detriment of other people;

z) demanding through the use of threats, force or any other form of intimidation, goods or promises or the
signing of any document that contains or determines an obligation, alienation or payment;

aa) counterfeiting or unauthorised reproduction of commercial products for gain;
bb) forgery of administrative documents and trafficking therein;

cc) forgery of means of payment;

dd) illicit trafficking in hormonal substances and other growth promoters;

ee) illicit trafficking in nuclear or radioactive materials;

ff) buying, receiving or hiding stolen vehicles, or in any way collaborating in their purchase, reception or
concealment for personal gain, or for others;

gg) forcing a person to carry out or submit to sexual acts using violence or threats or the abuse of authority;
hh) arson resulting in danger to public safety;

i) crimes within the jurisdiction of the International Criminal Court

I) unlawful seizure of aircraft/ships;

mm) illicitly and intentionally causing severe damage to state structures, other public structures, public
transport systems or other infrastructure, involving or that might involve a substantial economic loss.

133



The European arrest warrant in law and in practice

gualification of the crimes (therefore being irrelevant in the case that the issuing authority
had checked the field organised or armed robbery while the act that was at the origin of

the EAW concerned robbery).

Finally, Article 8.3. add a clause of refusal to surrender of Italian citizen “If the act
is not envisaged as a crime under Italian law, an Italian citizen shall not be surrendered if
it emerges that he, without any personal fault, was not aware of the legislative provision
of the issuing Member State on the basis of which the European arrest warrant has been

issued”.

In relation to the possibility of adding other categories of offence to the list of 32
offences for which the verification of double punishability is not required, introduced in
Art 2.3 of the Framework Decision, Article 3. of the Italian Law introduce a mechanism of
parliamentary reservation.”” In particular, under Article 3. 3. of the ltalian law “An
unfavourable opinion by the Chamber of Deputies or the Senate of the Republic shall be

binding and shall prevent agreement by the Italian State to the proposed amendments”.

On the possibility of the double punishability test also for categories of offences
other than the list of 32 introduced by Art 2.4. of the Frameword Decision, Article 7. of
the ltalian Law excludes it. Under Article 7. 1. “Italy shall enforce the European arrest
warrant only in cases where the act is also considered to be an offence under Italian
law”. On this point the Court of Cassation held that it is not up to the executing member
state authority to decide if provisions of the criminal law of the issuing state apply to the
concrete case. As to say, it is the judicial authority of the issuing member state which will
judge the case accordingly to the issuing member state law (Sez. 6, No. 41758,
19/12/2006-20/12/2006 -France; Sez. 6, No. 17810, 27/4/2007-9/5/2007 - Poland)

The Court of Cassation also held that to satisfy the double punishability clause it
is not needed that the foreign law correspond to the Italian law but that the concrete fact
is considered an offence in both laws (Sez. 6, No. 11598, 13/3/2007-19/3/2007 -
Germany; Sez. 6, No. 24771,18/6/2007-22/6/2007- Germany). Also, the fact for which

the surrender is requested does not need to be an offence for the Italian law at the time it

"0 Article 3. (Application of parliamentary review)

Article 3.1. The amendments to Article 2.2 of the Framework Decision shall be submitted by the Government
for parliamentary review.

Article 3.2. The Prime Minister shall transmit the relative draft amendments to Parliament together with a
report illustrating the state of progress of the negotiations and the impact of the provisions on the Italian legal
system, and shall ask Parliament to express its opinion in this respect.

Article 3.3. An unfavourable opinion by the Chamber of Deputies or the Senate of the Republic shall be
binding and shall prevent agreement by the Italian State to the proposed amendments.
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is committed (Sez. 6, No. 22453, 4/6/2008 -5/6/2008 - Romania). Furthermore, it does
not matter if for the Italian law the offence can be prosecuted only after a complaint (su
guerela di parte) (Sez. 6, No. 14040, 7/4/2006-20/4/2006 - France; Sez. 6, No. 46727,
12/12/2007-14/12/2007 - Romania).”

Article 3. Grounds for mandatory non-execution of the EAW and Article 4.

Grounds for optional non-execution of the EAW

Under Art 18.1. the Italian law, both mandatory and optional grounds for non-
execution of the EAW becomes mandatory. In relation to Article 18.1.r. of the Italian law
transposing Article 4.6. of the FD “if the European arrest warrant has been issued for the
purposes of executing a custodial sentence or a detention order, should the requested
person be an Italian citizen, provided that the court of appeal order the custodial
sentence or detention order be executed in Italy in accordance with its internal
legislation”, the Constitutional Court with sentence n. 227 21-24 June 2010, has declared
the constitutional illegitimacy of the letter r) in the part in which does not provide for the
refusal of surrender for the UE citizen who legitimately and in facts is resident or has
dwelling in the Italian territory for the purpose of the execution the custodial sentence or

detention order in Italy in accordance with its internal legislation”.

Furthermore, nine new grounds for refusal are introduced by the same article: Art
18.1. b) “if an infringement of rights has occurred with the consent of a person or persons
who, in accordance with Italian law, have the authority to grant consent”; Art 18.1. c) “if
under Italian law the fact represents the exercise of a right, the fulfiiment of a duty or has
been determined by chance or by force majeure”. On this point the Court of Cassation
held that it is not a task of the judicial authority of the Executing member state to assess
if the alleged offence is the result of a situation of need (Sez. 6, No. 46845 - 10/12/2007-
17/12/2007, Romania). Art 18.1. e) “if the legislation of the issuing Member State does
not set any maximum limit to preventive detention”. The Constitutional Court, with court
order n. 109 14-18 April 2008, declared the manifest inadmissibility of the legitimacy
guestion on article 18.1.e. raised in relation to Article 3., 11. and 117.1. of the ltalian
Constitution. Also On Article 18.1.e., the Court of Cassation held that the appealing party

needs not only to claim that the issuing member state does not set any maximum limit to

™ On more specific topics: a violation of the order to expatriate is considered to be an offence in Italy (Sez.
6, No. 13461 - 27/3/2008- 31/3/2008 Romania) and there are the condition for the surrender for the offence
of omission of VAT declaration under German tax law (Sez. 6, No. 6901 - 13/2/2007-19/2/2007 - Germany;
Sez. 6, No. 8449 - 14/2/2007-28/2/2007 - Germany)
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preventive detention but at least provide indication of the law or attach the law itself (Sez.
6, No. 41758, 19/12/2006- 20/12/2006 - France; Sez. 6, No. 7915, 3/3/2006-7/3/2006 -
Belgium; Sez. 6, No. 14040, 7/4/2006-20/4/2006 - France). The concept of “maximum
limit to preventive detention” has been initially interpreted excluding the equipollence of
periodic control mechanisms (Sez. 6, No. 16542 - 8/5/2006-15/5/2006 - Belgium) even
though in another case the Court rejected the claim of maximum time limits for detention
on remand pending trial (Sez. 6, No. 24705, 12/07/2006 - 18/07/2006 France). The
sezioni unite (Sez. Un. No. 4614 - 30/01/2007- 5/02/2007 - Germany) has later stated
that the presence of periodic controls ex-officio and of reasonable time limits and
practices which factually allows them is in line with the requirements of Article 18.1.e.
(see also Sez. 6, No. 8449 - 14/2/2007-28/2/2007 - Germany). Also French (Sez. 6, No.
331 - 5/12/2007-7/1/2008; Sez. 6, No. 41758 - 19/12/2006- 20/12/2006), Austrian (Sez.
6, No. 12405 - 20/3/2007-23/3/2007) and Lithuanian (Sez. 6, No. 12665 - 19/3/2008 -
21/3/2008; Sez. 6, No. 13463 - 28/3/2998-31/3/2008; Sez. 6, No. 16942 - 21/4/2008-
23/4/2008) have been found to have functional equivalents of the maximum limit to
preventive detention. Furthermore the court has found to be without importance the fact
that the measure loses efficacy after a given amount of time which starts from the
surrender (Sez. 6, No. 17810 - 27/4/2007-9/5/2007 - Poland).

Article 18.1. f) “if the object of the European arrest warrant is a political offence,
with the exceptions mentioned in article 11 of the International Convention for the
Suppression of Terrorist Bombing adopted by the General Assembly of the United
Nations in New York on 15 December 1997, incorporated into law no. 34 of 14 February
2003; by article 1 of the European Convention on the Suppression of Terrorism, adopted
in Strasbourg on 27 January 1977, incorporated into law no. 719 of 26 November 1985;
by the single act of constitutional law no. 1 of 21 June 1967”. Article 18.1. g) “if there is
any reason to suppose that the final sentence forming the object of the European arrest
warrant is not the result of a due and fair process carried out in respect of the minimum
rights of the defendant provided for in article 6 of the Convention for the Protection of
Human Rights and Fundamental Freedoms, signed in Rome on 4 November 1950,
incorporated into law no. 848 of 4 August 1955, as well as into article 2 of Protocol no. 7
to the same Convention adopted in Strasbourg on 22 November 1984, as incorporated
into law no. 98 of 9 April 1990 establishing the right to a two-level degree of jurisdiction in
criminal matters”. According to the Court of Cassation, the EAW based on a sentence in
contumacy respects the right to a fair and public hearing if the condemned has the right
to request a new judgement (Sez. 6, judgement No. 5400, 30/1/2008-4/2/2008 (France),
Sez. 6, No. 5403 - 30/1/2008-4/2/2008 (France)), or allow for the revision of the trial
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(Sez. 6, No. 5909 - 12/2/2007-13/2/2007 (Hungary)). Furthermore, the right to a two-level
degree of jurisdiction in criminal matters is guaranteed by the right to an appeal even if
only for legittimita (point of law?) (Sez. 6, No. 7812 - 12/2/2008-20/2/2008, (Belgium);
Sez. 6, No. 7813 - 12/02/2008-20/02/2008 (Belgium). Article 18.1. s) “if the requested
person is a pregnant woman or mother of children under the age of three years and
living with her, unless, in the case of a European arrest warrant issued as part of a
proceeding, the precautionary measures underlying the restrictive order issued by the
judicial authority prove to be exceptionally serious”. Article 18.1. t) “if the precautionary
measure on which the European arrest warrant is based was issued lacking the required
justification”. According to the Court of Cassation Case law, the required justification of
the court order on which the EAW is based does not require the argumentation of the
meaning and implications of the proof materials as in the Italian tradition but can be
limited to the attachment to the EAW of the factual proofs concerning the requested
person (Sez. Un. No. 4614 - 30/01/2007- 5/02/2007, Germany; Sez. 6, No. 34355 -
23/9/2005-26/9/2005,Belgium; Sez. 6, No. 16542 - 8/5/2006-15/5/2006,Belgium). Article
18.1. u) “if the requested person enjoys immunity under ltalian law that limits the
execution or continuation of criminal prosecution”. Article 18.1. v) “if the sentence for the
execution of which surrender is requested contains provisions contrary to the

fundamental principles of the Italian legal system”.

Furthermore, three additional grounds of refusal have been introduced from
recitals 12 and 13 of the FD, under Art 18.1. a), d) and h) of the Italian implementing law.
According to Art 18.1. a) “if, on the basis of objective elements, there is reason to believe
that the European arrest warrant was issued for the purpose of prosecuting or punishing
a person on the grounds of his or her sex, race, religion, ethnic origin, nationality,
language, political opinions or sexual orientation, or that the position of that person may
be prejudiced for any of these reasons”. On this point, the Court of Cassation held that
the purpose of prosecuting or punishing a person on the grounds of his or her religion,
ethnic origin, or political opinions need to be based on objective elements and not on
allegations (Sez. F, No. 33642 - 13/9/2005-14/9/2005 - UK). According to Art 18.1. d) “if
the alleged offence is an expression of freedom of association, freedom of press or of
other means of communication” while under Art 18.1. h) “if there is as serious risk of the
requested person being liable to the death penalty, torture or other inhuman or degrading

punishments or treatment”.

In relation to Article 3.2 of the FD, Article 31.1. of the Italian implementing law
states that “The European arrest warrant shall lose its legal effect when the restrictive

measure on the basis of which it was issued has been revoked or cancelled or has lost
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its legal effect. The general public prosecutor at the Court of Appeal shall immediately
notify the Minister of Justice for the purpose of the subsequent notification of the
executing Member State”. According to the Court of Cassation it is not admissible the
appeal to the Court of Cassation against the act with which the public prosecutor has
rejected the request of repeal of the EAW as appeal can be made only against the acts
(provvedimenti) of the judge and not of the parties in the proceeding. (Sez. 6, No. 9273 -
5/2/2007- 5/3/2007 - Italy; Sez. 6, No. 45769 - 11/10/2007- 6/12/2007 - Italy; Sez. F, No.
34215 - 4/9/2007-8/9/2007 - ltaly). Furthermore, it is not admissible the appeal to the
Court of Cassation against the detention order for violation of the procedure in the
foreign surrendering country, for which is competent the competent authority of the
surrendering member state (Sez. 6, No. 18466 - 11/1/2007 - 15/5/2007, Italy; Sez. F, No.
34215 - 4/9/2007-8/9/2007 - Italy)

Transposing Article 4.1. of the FD under which “in relation to taxes or duties,
customs and exchange, execution of the European arrest warrant shall not be refused on
the ground that the law of the executing Member State does not impose the same kind of
tax or duty or does not contain the same type of rules as regards taxes, duties and
customs and exchange regulations as the law of the issuing Member State” the Italian
law add an exception under Article 7. 2. “In any case, such taxes and duties must be
comparable, by analogy, to taxes or duties whose non-observance under Italian law
gives rise to a penalty of a period of detention for a maximum duration, excluding any

aggravating circumstances, of three or more years”.

Article 5. Guarantees to be given by the issuing Member state in particular

cases

The cases and conditions to which surrender may be subject under Article 5. of
the FD are literally transposed by article 19. of the Italian Implementation Law. In relation
to Article 19.1.a of the ltalian law “if the European arrest warrant has been issued for the
purposes of executing a custodial sentence or a detention order imposed by a decision
pronounced in absentia and if the person concerned has not been summoned in person
or otherwise informed of the date and place of the hearing leading up to the decision
rendered in absentia, surrender may be subject to the condition that the issuing judicial
authority gives assurances deemed adequate to guarantee that the person who is the
subject of the European arrest warrant will have an opportunity to apply for a retrial in the
issuing Member State and to be present at the judgement” transposing Art 5.1 of the FD,

the Court of Cassation held that it is correct the surrender executing a custodial sentence
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or a detention order imposed by a decision pronounced in absentia and if the person
concerned has had the opportunity to apply for a retrial in the issuing member state in a
court of different jurisdiction (Sez. F, No. 33327 - 21/8/2007-27/8/2007, Belgium).
Furthermore, according to the Court of Cassation the condition provided for by Article
19.1.a. is respected if the law of the issuing member state allows opportunity to apply for
a retrial within a time limit that start to run from the moment the person concerned has
concrete knowledge of the decision (Sez. 6, No. 17574 - 18/5/2006-22/5/2006, Belgium).

Art 5.1 of the EAW Framework Decision has been amended by the Council
Framework Decision 2009/299/JHA of 26 February 2009 enhancing the procedural rights
of persons and fostering the application of the principle of mutual recognition to decisions
rendered in the absence of the person concerned at the trial as the “solution provided by
the EAW Framework decision was not deemed satisfactory as regards cases where the

person could not be informed of the proceedings”.”?

The Framework Decision 2009/299/JHA will “be applied from 1 January 2014 at
the latest to the recognition and enforcement of decisions, rendered in the absence of
the person concerned at the trial, which are issued by Italian competent authorities” as
Italy decided to avalil itself of the opportunity offered by Article 8(3) of the Framework

Decision.”

In relation to the transposition of article 5.3 of the F.D. under Article 19.1. c of the
Italian law “if the person who is the subject of a European arrest warrant undergoing
prosecution is an Italian national or is resident in the Italian State, surrender may be
subject to the condition that the person, after being heard, is returned to the executing
Member State in order to serve there the custodial sentence or detention order passed
against him or her in the issuing Member State”, the Court of Cassation held that “after
being heard” does not refer to the single hearing but to the end of the proceeding
concerning the subject (Sez. 6, No. 9202 - 28/2/2007-2/3/2007, Belgium; Sez. 6, No.
12338 - 21/3/2007-23/3/2007 - Austria; Sez. 6, No. 16943, - 23/4/2008-23/4/2008,
Austria). The Court of Cassation held that Article 19.1.c. and not 18.1.g has to be applied
if the person, condemned in absentia, who is the subject of a European arrest warrant
has the right to request a new judgement (Sez. 6, No. 5400 - 30/1/2008-4/2/2008,
France; Sez. 6, No. 5403 - 30/1/2008-4/2/2008, France). The Constitutional Court, with
court order n. 237, 5 - 7 July 2010 declared the manifest inadmissibility of the legitimacy

guestion on article 19.1.c. raised by the Court of Appeal of Bari in relation to Article 3. of

2 point 3 of the Preamble of the Framework Decision 2009/299/JHA
"3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:097:0026:0026:EN:PDF
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the Italian Constitution and Art 20 of the Charter of Fundamental Rights of the European
Union (Charter of Nice)

Article 6. Determination of the competent judicial authorities

The Italian issuing judicial authority (Article 6.1 FD) is determined under Article
28.1. of the Italian Law “A European arrest warrant is issued: a) by the judge who has
applied the precautionary measure of prison custody or house arrest; b) by the public
prosecutor through the judge indicated in article 665 of the code of criminal procedure
who issued the order to execute the custodial sentence mentioned in article 656 of the
same code, provided that it consists of a custodial sentence of least one year and
provided that its execution is not suspended; c¢) by the public prosecutor identified in
accordance with article 658 of the code of criminal procedure as far as the execution of
detention orders is concerned”. On this point, the Court of Cassation held that the
European arrest warrant must be issued by the tribunale del riesame if it has issued a
precautionary measure following the request of the public prosecutor who was appealing
against a decision not to issue a precautionary measure of the judge for the preliminary
investigation (Sez. 1, No. 16478 - 19/4/2006-12/5/2006, Italy)

The Italian executing judicial authority (Article 6.2 FD) is determined under Article
5. of the Italian Law which, in line with what set forth under Article 701.1 of the Italian
Code of Criminal Procedure in matters of extradition™ “foresees that the surrender of a
defendant or convict to a foreign country cannot be granted without the consent of the
Appeals Court”.” In other words, “the decision concerning execution of the European
arrest warrant lies with the judiciary offices that are already competent in the

jurisdictional phase of the extradition procedure so that the highly specialised nature of

™ luzzolino, G. “Italian Legislation Concerning the European arrest warrant: Problems and Prospects”
"Implementation of the European warrant for arrest and safeguarding of fundamental rights: field of
application and limits of the procedural guarantees regarding persons under inquiry and persons accused in
the territory of the European Union" High Council of the Judiciary training seminar, Rome, 4-6 April 2005,
p.5.

® luzzolino, G. “Italian Legislation Concerning the European arrest warrant: Problems and Prospects”
"Implementation of the European warrant for arrest and safeguarding of fundamental rights: field of
application and limits of the procedural guarantees regarding persons under inquiry and persons accused in
the territory of the European Union" High Council of the Judiciary training seminar, Rome, 4-6 April 2005,
p.5.
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these matters guarantees respect of the very short timeframes that characterize the new

non-extradition surrender”. "

More in detail, “Article 5.1. The surrender of a sentenced or suspected person
abroad may not be granted without the favourable decision of the Court of Appeal. Article
5.2. Jurisdiction to enforce a European arrest warrant shall lie, in this order, with the
Court of Appeal in which district the sentenced or suspected person is resident, has his
place of abode or is domiciled at the time the provision is received by the judicial
authority. Article 5.3. If jurisdiction cannot be determined in accordance with paragraph
2, the Court of Appeal of Rome shall be competent. Article 5.4. When any one offence is
subject to European arrest warrants issued concurrently against more than one person
by the judicial authorities of a Member State of the European Union and it is not possible
to determine jurisdiction under the terms of paragraph 2, the Court of Appeal of the
district in which the greatest number of these persons are resident, staying or domiciled
shall have jurisdiction. If it is not possible to determine jurisdiction in this manner, the
Court of Appeal of Rome shall have jurisdiction. Article 5.5. In the event a person has
been arrested by the police pursuant to Article 11, [the person is arrested in Italy
following a SIS alert Article 95] jurisdiction to rule on surrender shall lie with the Court of
Appeal of the district in which the arrest was made”. According to the Court of Cassation
case law, the procedure followed by the section for minors of the Court of Appeal which
determined to be of its competence the surrender decision concerning a minor has been
implicitly found correct by the Court of Cassation (Sez. 6, No. 8284 - 2/3/2006-8/3/2006,
Belgium). Then, more explicitly, the Court of Cassation has recognized as competence
of the section for minors of the Court of Appeal the gathering of the information required
by article 18.1.i. (Sez. 6, No. 21005 - 22/5/2008-26/5/2008 Romania). Also, according to
the Court of Cassation the question of competence “ratione loci” to enforce a European
arrest warrant cannot be raised for the first time in front of the Court of Cassation (Sez.
6, No. 42666 - 13/11/2007-19/11/2007, Hungary). The Court of Cassation held that there
is no incompatibility between being the judge who validate the arrest and deciding upon
the surrender (Sez. 6, No. 6901 - 13/2/2007-19/2/2007 - Germany)

The Court of Cassation has raised a question of constitutional legitimacy of article
701 and 704 of the court of criminal procedure in relation with article 2, 3, 25, 27, 31 and

32 of the Italian Constitution where they give the competence for the surrender decision

® Juzzolino, G. “Italian Legislation Concerning the European arrest warrant: Problems and Prospects”
"Implementation of the European warrant for arrest and safeguarding of fundamental rights: field of
application and limits of the procedural guarantees regarding persons under inquiry and persons accused in
the territory of the European Union" High Council of the Judiciary training seminar, Rome, 4-6 April 2005,
p.5.
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concerning a minor to the Court of Appeal and not to the Section for minor of the Court of
Appeal (Sez. 6, No. 27584 - 14/5/2007-12/7/2007, Romania).

Article 7. Recourse to the central authority

In relation to the provisions of Article 7.1. of the Framework Decision, Article 4. 1
of the Italian Law designates the Minister of Justice as central authority to assist the
competent judicial authorities.

According to Article 4.2.-4.3 of the Italian Transposition Law, the Minister of
Justice is responsible for the administrative transmission and reception of European
arrest warrants as well as for all other official correspondence relating thereto; If the
Minister of Justice receives a European arrest warrant from another issuing member
state, he shall transmit it immediately to the judicial authority with jurisdiction for the
geographical area in question. If the Minister receives a European arrest warrant from an
Italian judicial authority he shall transmit it immediately to the executing member state.
According to the case law of the Court of Cassation, once it has been ascertained that a
copy of the documents required by law 69/2005 has been officially transmitted by the
issuing authority to the Italian Ministry of Justice, according to the Court of Cassation no
further question can be raised on the conformity of such documents to the original (Sez.
Un. No. 4614 - 30/01/2007-5/02/2007, Germany).

At the same time, according to Article 4.4 of the Italian Transposition Law, “direct
correspondence between judicial authorities shall be allowed under conditions of
reciprocity. In this case the Italian judicial authorities shall inform the Minister of Justice
immediately of the receipt and the issue of a European Arrest Warrant. Responsibility

still lies with the Minister of Justice as provided in Art 23.1.”

According to Article 23. of the Italian Law, the Ministry is responsible for
procedure and understanding agreements for the actual surrender after the final decision

has been issued by the competent judicial authority.””

" Article 23 Surrender of the person. Suspension of the surrender

Article 23. 1. The person requested shall be surrendered to the issuing Member State no later than ten days
after the final decision on the execution of the European arrest warrant, or after the order referred to in article
14, paragraph 4, in accordance with the procedure and understanding agreed through the good offices of the
Minister of Justice.

Article 23.2. If the surrender of the requested person within the time limit set in paragraph 1 is prevented by
force majeure, the president of the Court of Appeal or the judge delegated by him, after suspending
execution of the warrant, shall immediately notify the Minister of Justice who shall then inform the judicial
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Article 8. Content and form of the EAW

The content of the European arrest warrant in both EAW issued by an lItalian
judicial authority (transposed by Article 30 of the Italian Law) and executed by an Italian
judicial authority (transposed by Article 6.1 of the Italian Law) correspond to what is
provided for by Article 8.1. of the FD. On this point, the Court of Cassation held that in
case the indication of the minimum and maximum penalty established under the law of
the issuing member state is omitted, this does not means that the request has to be
rejected (such cases are addressed by article 7, 18 and 6.3) (Sez. 6, No. 40614 -
21/11/2006-12/12/2006 - Germany). the description provided by art 6.1.f. is directed to
the indication of the elements useful to assess the EAW. If insufficient elements have
been provided, further information can be requested (Sez. 6, No. 9202 - 28/2/2007-
2/3/2007 - Belgium). According to the Court of Cassation, Law 69/2005 does not foresee
that in the EAW or in the order on which the EAW is based, the indication of the
precautionary measures are provided (Sez. 6, No. 11598 - 13/3/2007-19/3/2007 -
Germany). Also, the Court of Cassation found that neither the law 69/2005 nor the EAW
Frameword Decision require for the EAW to be submitted in true copy. Guarantee is
provided by the fact that, “in the event of difficulties arising in relation to the reception or
authenticity of the documents sent by the foreign judicial authority, the president of the
court shall make direct contact with that authority in order to resolve them” Article 9.2
(Sez. 6, No. 16542 - 8/5/2006-15/5/2006 - Belgium). More in general, once it has been
ascertained that a copy of the documents required by law 69/2005 has been officially
transmitted by the issuing authority to the Italian Ministry of Justice, no further question
can be raised on the conformity of such documents to the original (Sez. Un. No. 4614 -
30/01/2007-5/02/2007, Germany). For cases executed by an Italian judicial authority,
though, the Italian Law also foresee, under Article 6.2, that if the European arrest warrant

does not contain the information set forth at letters a), c), d), e) and f) of paragraph 6.1,

authority of the issuing Member State.

Article 23.3. On humanitarian grounds or if there are substantial reasons for believing that surrender would
endanger the requested person’s life or health, the president of the Court of Appeal, or the judge delegated
by him, may issue a reasoned decree suspending the execution of the surrender, immediately notifying the
Minister of Justice thereof.

Article 23.4. In the cases mentioned in paragraphs 2 and 3, there being no further grounds for suspension,
the president of the Court of Appeal, or the judge delegated by him, shall promptly notify the Minister of
Justice who shall negotiate a new date for surrender with the judicial authority of the issuing Member State.
In this case the time limit specified in paragraph 1 shall run from the agreed new date.

Article 23.5. At the end of the ten day time limit specified in paragraphs 1 and 4, the person arrested may no
longer be held in custody and the president of the Court of Appeal or the judge delegated by him, shall order
his or her release provided that the latter him- or herself is not responsible for the non execution of the
surrender. In such a case the time limit is suspended until the impediment ceases.
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or when it deems necessary to acquire further elements in order to verify whether one of
the cases described in paragraphs 18 and 19 are valid, the Italian executing judicial
authority may request (according to art 16.1) the necessary additional information to the
issuing authority. Failure to comply result in the application of art 6.6 (the request is
rejected). The Court of Cassation held that corrections and changes are allowed to
correct material mistakes or to integrate omissions in the EAW which refer to the same
typology of imprecision that within the Italian law allows the use of the correction
procedure referred to in Article 130 of the code of criminal procedure, if such corrections
and changes take place before the hearing in chambers for the ruling on the surrender
(Sez. 6, No. 13218 - 27/3/2008-28/3/2008 - Spain).

Also, Article 6.3. and 6.4. of the Italian Law introduce additional information
requirements, and in particular, a copy of the restrictive measure or custodial sentence, a
report on the allegations relative to the individual including the sources of evidence, the
text of the law applicable to the case, with an indication of the type and duration of the
sentence; any description or other information useful for the ascertain the identity and
nationality of the individual to be surrendered.” From the Italian legislator's point of view,
the request of the judicial decision upon which the European arrest warrant is based “is
necessary in order to check the existence of grounds for the custodial sentence. The
Appeals Court must carry out such a control in the event that the European arrest
warrant has been issued ‘for the purpose of conducting a criminal prosecution’ and could

» 7 of the Italian

be the basis for a specific refusal foreseen under Article 18 letter t
transposition law. The Court of Cassation has considered sufficient to the requirements
of art 6.3. the transmission by means of fax and only in the form of its Italian translation
of the copy of the detention order that has given rise to the EAW (Sez. 6, No. 17952,
28/5/2008 - 5/5/2008, Poland). The Court of Cassation has also argued that the custodial
sentence must be submitted (Sez. 6, - 29/10/2008 - 20/11/2008, No. 43341). The Court

of Cassation has stated that the issuing authority comply with the requirement of article

"8 Article 6.3. Surrender shall be permitted, if the conditions are met, only on the basis of a request to which
is attached a copy of the detention order of personal freedom or custodial sentence that has given rise to the
request.

Article 6.4. The following must be attached to the arrest warrant: a) a report on the offences of which the
requested person is accused, with evidence of the sources of proof, the time and place in which the offences
were committed and their legal classification; b) the text of the legal provisions applicable, with an indication
of the type and duration of the penalty; c) any physical description or any other information that could help
ascertain the identity and nationality of the requested person

™ luzzolino, G. “ltalian Legislation Concerning the European arrest warrant: Problems and Prospects”
"Implementation of the European warrant for arrest and safeguarding of fundamental rights: field of
application and limits of the procedural guarantees regarding persons under inquiry and persons accused in
the territory of the European Union" High Council of the Judiciary training seminar, Rome, 4-6 April 2005,
p.7.
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6.3 providing copy of the custodial sentence that has given rise to the surrender request
and that if such sentence included a custodial sentence that been previously
conditionally suspended, copy of the documents of the conditionally suspended
sentences do not need to be provided (Sez. 6 No. 6185 -. 06/02/2009 - 12/02/2009,

Romania).

Also, as the text of issuing country legal provisions applicable to the case is
concerned, the Court of Cassation held that the internal legislation of UE member state
is no more to be considered “foreign” at least in the part that involve fundamental rights
or is intertwined with the Italian jurisdictional function, therefore, the principle of “ius novit
curia” is to be applied also to such norms (Sez. 6, No. 6901 - 13/2/2007-19/2/2007,

Germany).

According to Article 6.5. of the Italian Law “If the issuing Member State does not
provide the judicial provision, the president of the Court of Appeal or the magistrate
delegated by him shall ask the Minister of Justice to obtain the provision on the basis of
which the European arrest warrant has been issued, as well as the documents referred
to in paragraph 4, and shall inform him of the date of the hearing in camera. The Minister
of Justice shall inform the judicial authority of the issuing Member State that receipt of
the provision and relative documentation is a necessary condition for the consideration of
the enforcement request by the Court of Appeal. Immediately after receipt, the Minister
of Justice shall transmit the provision and documentation to the president of the Court of
Appeal together with an Italian translation”. Under Article 6. 6. of the Italian Law “If the
judicial authority of the issuing state does not comply with the Justice Minister's request
as referred to in paragraph 5, the Court of Appeal shall reject the request”. At the same
time, according to the Court of Cassation there is no impedimental cause to the
surrender in the absence of the report on the offences of which the requested person is
accused if the indications contained in the EAW are sufficient for the evaluation referred
to in Article 17.4. (Sez. 6, No. 14993 - 28/4/2006-28/4/2006, France; Sez. 6, No. 25421 -
28/6/2007-3/7/2007, Germany; Sez. F, No. 34500 - 13/9/2007-17/9/2007, Germany) or in
other equivalent documents (Sez. 6, No. 24771 - 18/6/2007-22/6/2007, Germany; Sez.
F, No. 33633 - 28/8/2007-29/8/2006, Austria; Sez. F, No. 33327 - 21/8/2007-27/8/2007,
Belgium). The Court of Cassation has ruled that there is no “automatic” impedimental
cause to the surrender if to the EAW it is not attached the text of the legal provisions
applicable. Such documentation is necessary only when there are specific problems of
interpretation , which require knowledge of the scope of the law of the Issuing State such
as for the of verification of double punishability (Sez. 6, No. 17650, 10/4/2008-15/4/2008

- Romania). In the same way, there is no “automatic” impedimental cause to the
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surrender if to the EAW it is not attached the physical description or other information
that could help ascertain the identity and nationality of the ascertain the identity and
nationality of the requested person, if such information is available in other documents
that have been submitted (Sez. 6, No. 25421 - 28/6/2007-3/7/2007, Germany). The
Court of Cassation held that it is an obligation of the judge of the surrendering member
state to act to gather, when needed, the necessary additional information. The mere
missing transmission of such information does not imply, per se, the decision not to
surrender (Sez. 6, No. 16542 - 8/5/2006-15/5/2006, Belgium). Also, it is up to the
surrendering judicial authority to establish if the missing information imply a decision not
to surrender the requested person (Sez. 6, No. 40614 - 21/11/2006- 12/12/2006,
Germany; Sez. feriale, No. 34574- 28/08/2008 - 03/09/2008, Greece). Furthermore, even
if the issuing country does not provide the requested missing information, this does not
imply a refusal if the Court of Appeal can, in any case, proceed to the evaluations
provided for in art 17.4 and 18.t. (Sez. 6, No. 4054 - 23/1/2008-25/1/2008 - Belgium)

The Court of Cassation, though, upheld the decision of the Court of Appeal which
refused the surrender because of lack of sufficient element to evaluate the surrender as
the issuing authority had not attached the report on the offences of which the requested
person is accused, with evidence of the sources of proof, the time and place in which the
offences were committed and their legal classification, and had not provided such
documentation when requested (Sez. 6, No. 32516 - 22/9/2006-29/9/2006, Lithuania).

Furthermore, under Article 6.7. (transposing Article 8.2. of the FD) the European
arrest warrant to be executed by an Italian judicial authority has to be delivered in Italian.
On the point, the Court of Cassation upheld the decision of the Court of Appeal which
refused the surrender as the European arrest warrant, written in a language unknown to
the judge, had not been translated in Italian (Sez. 6, No. 17306 - 20/3/2007-7/5/2007,

Germany).

4.2.2.3. Chapter 2: Surrender Procedure - Article 9-25

Article 9. Transmission of a EAW

The provision of Article 9.1 of the FD on Transmission of a EAW are transposed
by Article 28.2. of Italian Law 69/05 “The European arrest warrant shall be transmitted to

the Minister of Justice who shall have the text translated into the language of the
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executing Member State and ensure that it is transmitted to the competent authority.
Immediate notification of the issue of the warrant shall b